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STATE 


INTRODUCTION 


remedy which 
landloré 
Regualtions of the District 


y 


Columbia. : ity w suc : stated by Judge 


Bazelon in his dissent in Bowles v. Mahon y, 91 U.S. App. 


f temporary 
cont Satie th 


only 2 
presume that 
voluntarily choose to 
live in 27 ng that had become unsafe for 
human habi The eee s enlightened 
self-intere I i 
Tt follows; t at least in ware absence of 
on to the contrary, a landlord 
verty eases be held to a con= 


easonable care 


he 2 eS Sraraes So 
table & awelling.” 
App. D.C. at 16. 

After setting out the General Conditions com- 
plained of, pellants have divide “i zh into 
separate alternative arguments, dealin : the 
asserted creation by the Housing Reculations of "Interests 
Protected." This: argument bears mainly on the nature of 
injury inflicted, in either tort or contract, and therefore 
the measure of damages. Second, the Brief sets out the 
argument for a contract theory, on the basis of which 
the Housing Regulations constitute a par £ the rental 


> 


agreement. Third, appellants urge remedy in:tort and 
; 


Fourth, that the illegality doctrine applies to per- 


formance of the rental agreene 

Housing Regulations. The final section is titled "Reme- 
dies", and attempts to denonstrate the availability of 
already existing remedies and damages, but more importantly 
and alternatively, that because’ of the Housing, ‘Regulations 
creation of new interests in tenants to See ees of their 
health, safety, welfare and morals as affected by housing, 
a new measure of damages must be applied, snatind the 
extent of injury to those highly personal interests rather 


= 


than simply to the tenants property interests. 


Regulations created and do 
terests in tenants in their hous- 


Welfare and Morals? 


This question -ains e following com 


lie to redress griev- 


Regulations 


standareé t Housing Regulations 


constitute a part of the rental agreement between a land- 
lord and a tenant? 


Appellants answer yes. 


c) Do the Housing Regulations impose a 
tinuing obligation? 


Appellants answer yes. 


a) Though not necessary to the affi 


answer of question No. 2, are the obligations Of the 


landlord to supply and maintain premises in compliance 
with the Housing Regulations and the obligations cf the 
\ 
tenant to pay rent under a rental agreement dependent 
in any manner upon each other? 
Appellants answer yes. 

3. Is a landlord who has violated the Housing 
Regulation standards thereby inflicting damage or injury 
to his tenants' interests, answerable in tort for such 


damage or injury? 


4. Should the public interes 
the Housing Regulations deny access to the ores to a 
landlord who has failed or refused to maintain his ren~ 
tal premises in compliance with the Housing Regulations? 


Appellants answer yes. 
i y 


5. Should a landlord who has imfiicted slum 
housing on his tenants by failing or refusing to place 
and maintain his rental] premises in complianc | with the 
Housing Regulations be answerable for damages only for 


the difference in value of the premises as they exist 


5 


and as they sh 
measured by the Housing Regulations? 


Appellants answer no. 


6. Should a landlord be answerable 


for the actual harm he has inflicted to his tenants’, 


including each member of the family, mind, emotions and 


AS 
che 


in compliance with the Housing Regulation 


¢ 
» 


before 


STATEMENT OF THE CASE 


the consolidated appeal of three 
of four cases appealed from the Bandlord-Tenant Branch 
of the District of Columbia Court of General Sessions to 


the District of Columbia Court of Appeals, said cases 


being titled and numbered in that Court as Rudolph 


v. First National Realty Corp., No. 4119; Ethel Javins v. 


First National Realty Corp., No. 4120; Stanlev Cross, Sr. 


v. First National Realty Corp., No. 4122. 


Fir ade 


The fourth case below, Gladys Grant v. 
National Realty Corp,, No. 4121, is not before) this 
Allowance of appeal to this court was granted in the three 


cases, 4119, 4120, and 4122, by order of this Court dated 


January 16, 1969, with the following case numbers in this 


Court: DCCA 4120 - 22,405; DCCA 4119 - 22,406; DCCA 4122 - 


22,409. 


A. The Facts 


At the time this controversy arose, appellants 
were tenants in Clifton Terrace, an apartment complex 
located at 1308, 1312 and 1350 Clifton Street, Northwest 


Washington, in the District of Columbia (hereinafter 


called "the apartments."). ; che First National 


Realty Corporation, had condu a housing business in 


tments since 1963. During the course of 
tenancies, serious violations of the 
of Columbia Housing Regulations developed in the 
After many months of complaining to their land- 
and District government about the existence of heusing 
violations in their apartments, particularly the 
lack of heat an& hot water, the appellants stopped paying 
rent. he lan@lord did not correct the conditions but 
brought suits ‘ict the appellants for non-payment of 


rent. 


The entire record consist a é State- 
Proceedings c ui in .teme > the 
Case in the D.C.C.A. at ement is set out in full 


in the Appendix hereto, pr 29. 


The cases were consolidated for jury trial in 
the Court of General Sessions; the tenants acknowledged 


that they had not paid the rent claimed, but denied that 


1. Appellants do not allege that there were violations 
existing on the premises at the time they entered 
into lease agreements. 


they were obligated to do so (A 27). At the trial, coun- 


sel for the appellants argued that the lease contract 
under which the landlord claimed rent was rendéred illegal 
and unenforceable as against public policy because of 

the existing violations, and alternatively, that the ten- 
ants were entitled to set-off against any Rone Soliseion 
the damages they suffered as a result of their landlord's 
breach of the D.C. Housing Regulations as an implied cove- 
nant in the lease or as an independent duty (A'23, 24) 
Tenants' counsel made an offer of proof that appellee h 
established an illegal course of conduct by allowing some 
1,500 Housing Code violations to go uncorrected in the 
apartment complex, some of which affected appellants’ 
premises directly (A 28). The trjal court rejected appel- 
lJants' answer, claims for set-off and appellants* proof 
offers, specifically enjoining the tenants" counsel from 
mentioning housing cede violations so as not to ul size 

the jury. Having thus rejected all evidence offered by 
the tenants, the trial judge entered judgment for the 


landlord. 


The District of Columbia Court of Appeals affirmed 
this decision, thus sanctioning the errors of law alleged 
herein. The full text of that opinion is set out in the 


Appendix hereto at pp. A 13 - A 20 


GENERAL CONSIDER?.TIONS 


this Court ir individual 


from the deplorable housing con- 


2 


the District of Coluxzbia. 


small group of determined seekers 


as has been 
Bhat telat 


entire society, so 


> 


Appellants coffer oi pro included evidence which 
would have demonstrated this all-pe ivene the 
testimony of Mr. Robert Gold. Mr ef of 


Research for the National Capital Planning Commission. 


His testimony was to be based primarily on the then 


recently completed study of the National Capital Plannin 


Commission entitled "Problems of Rousing People in Wash- 


ington, D.C.", published July 1966, which he directed. 


While this report delves into virtually every aspect of 
the problem, and contains a great deal of material relevant 
to this appeal, perhaps the most striking and discouraging 


is the following, at pace 41 of the report: 


B. INADEQUATE HOUSING 


1. "A total of 103,300 householders com- 
prising a population of 299,900 
persons, 41 percent of Washineton's 
total populative live in inadequate 
housing. aT ater 

householders in the 

city compri a rentex and home 

population 0 00 persons, x 

cent of Washin n's totle houschold 

population tha ive in structurally 
substendard i or in st 

sound units k essential facili- 

ties. Many of households live 

and pay more than 


Oo 


There are 3 
; 


3M Oo 


25 pexcent of 
incomes for rent." 


Even leaving aside the figures noted in para- 
graph 1 of the quotation, we are left with 104,700 per- 
sons, 15 percent of the population, which live in 
Structurally substandard units or units which lack 


essential facilities. The report does not indicate whether 


this figure comprises all units which fall below the 


Goes not seem important 

sons identified as affec- 
This LG is a tragic indication of 
failure of the city to conform to its self-imposed st 
Whether this is the result of the inadequate enforcement 
by the city, avoidance hy ndlords, or a combina- 
tion of both 

+ 


left without protection 


face of the Ceclared policy of the 


enactment of the Housing Regu- 


It is of the utmost 


dimensions 


encountered not only by appel- 
lants but by over 100,000 other residents of 

of Columbia, is demonstr in the experience of the 
Recevelopment Land Ag This agency operates the 
urban renewal program in the District of Columbia. One 
of its important functions was and is the relocation of 
persons displaced by governmental action into housing 

in compliance with the Housing Regulations. Through the 


testimony of Mr. Armwood, an employee of the Redevelopment 


Land Agency, whose responsibility it was to locate such 
housing, appellants would have 

is virtually no housing for poor persons in the Di 

of Columbia which met with housing standards. Thus, 

the dilemma of olla is tragically clear. Not only 
have they been forced by the landlord to accept conditions 
far below minimum habitability standards, but that ) 15 


landlords in the District of Columbia, taking advant: 


Housing Regulations, also impose the same 


conditions. Appellants' cruel choice was, therefore, 


restricted to one deplorable dwelling over another 


equally deplorable. 
The Department of Licenses and Inspections is 


primarily responsible for enforcement of the District of 
1 


pectors 


Columbia Housing Regulations. Its housing ins: 
make inspections routinely or when the department receives 
a complaint about certain premises. When violations of 
the regulations are found, the owner or manager of the 


property is sent a notice of violation and an order to 


correct it, within a period of time set by the Department. 


\ < LO Raho by one 
i -—, 
. 


1.icOrganization Order No.’ 5 ,/D.C. Code Admin, Anrpondcix 


2. D.C. Housing Regulations, Sec. 2701 


The owner, for good cause shown, mey 
, J a 


may request an extension 


oo 


for the tir 


me for compliance or a variance, excusing him 


from compliance ‘altogether. From an adverse decision 


of the Department on either of 


ae ed 
violation itsel 


appeal to the District of 


ry 


ter to court secking enal 


benaiec 


court dockets and continuences provide t 


call correcting code 
cede prosecutions 
actually come 
sentences and 


poration Ccunsel. 


D.C. Housing } Sec. 2702 


D.C. Housing Re ti Sec. 1302 


D.C. Housing ; i Sec.2104($300 fine and/or 
up to 10 days ir i day of violation. 


Schoshinsti, in the District 


Despite the clear intention of Se ges an 
Commissioners that the minimum hcusing require | ents 
lished in the housing code be fully and pas 
enforced, the D.C. Housing Regulations have not been 
adequately enforced in the District. Aeeoeaine to the 
1966 Annual Report of the Community Renewal Program fo 
the District of Columbia "nearly one-tenth of a2 housing 
is in sufficiently bad condition to be 
removal; 25,000 out of 270,000 housing 
timony before a Senate Subcommittee, Jul 
Director of Neighborhood Legal Services and now Director 
of the Dep ent of Licenses and Inspections 
GRC g ported that according 
Planning ation survey 


Washington taken in 1965, no 


as 41% of the units surveyed 


. : 8 . 
of disrepair." Plainly, the lack of vigorous ‘cod le enforce- 


ment is at least partially responsible for the! ‘tremendous 


9 
number of substandard Gwellings in Washington.” 


Reprinted in Hearings before the Subcommittee on Busi- 
ness and Commerce of the Senate Committee on the Dis- 
trict of Columbia, 89th Congress Sess. 1.227 (1966) 
(hereinafter cited as the "Senate Hearings".) 

Senate Hearings, p. 114 

Schoshinski, Substandard Housing in the District of 
Columbia; Administrative and Statutory Ref orm, Amer. 
Univ. L. Rev. 223 (1966). 


in the District of Columbia in 1966, out of 


¥ 


,7/18 cases sent es and Inspec- 
tions to the Corporation Counsel = ment, only 88 
of the persons + opsequent f wuilty in judicial 
procecdings £ = y one ived a sentence; the 
other 87 

tences. 

In the C istory of Ge enforcement in the District, 
no landlord ver spent time in jail for code viola- 
tions. The overwhelming num £ violations are resolved 


But this process 


Further indicati 
tance of the problems of 
areas, as well as recognition of the dire consequences 


to a hunan bein 


ditions, may be found in numerous studies of the problem, 


Statistics on Housing Code Enforcement in the Dis- 
trict of Columbia, prevared by J.J. Ilgenfritz, 

Director of the Department of Licenses and Inspec- 
tions, Aug. 5, 1966, Senate Hearings, p. 54 
Oft 


Wald, Report to the 0 
p. 19 


ice of Economic Oprortunity, 


the declared intentions of Congress and the planning of 


federal agencies. 


In 1945 the United States Congress, concerned 


specifically with the District 


(S) ubstandard housing 

. « ¢ are injurious 

morals and welfare, 

to be the policy of 

protect and promote 

tants of the seat of the Government 
eliminating all such injurious conditions by 
employing all means necessary and appropriate 
for the purpose. D.C. Code Secs. 5- 701 (1967). 


The Supreme Court of the United States, in 
upholding the constitutionality of urban renewal programs 


inthe Ditstisiet oz 


348 U.S. 26 (1954), 


"Miserable and disreputable 

ditions may do more than spr 

crime and immorality. They 

cate the spirit by reducing the people 

live there to the status cf cattle. They 
may indeed make living an almost insufferable 
burden." 


The Housing and Home Finance Agency of the fed- 
eral government in pursuing effectuation of the urban 
renewal programs enacted by Congress took note :of the 


intended strength of housing codes in noting: 
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The National Capital Planning Cox 


at page rew the following 


conclusion: 


"[MJore 
up in 


The United 


y sets out in grim detail 
the effects of slum aw ing whi should be considered by 
this court in consi ing e nature of the injury 


inflicted by a landlord on a tenant as a result of 


the landlord's failure or refusal to comply ¥v 


standards of habitability. 


- - . - The type of housing occupied influ- 
ences health, behavior and attitude, particu- 
larly if the housing is desperately inadequate. 


"Those influences on t ior and atti- 

tudes that have been ablished oe a 
relationship to whether eae can move dut 
of or stay out of poverty. The following 
effects may spring from poor housing: a 
perception of one's self that leads to pessi- 
mism and passivity; stress to which the 
individual cannot adavt, poor health, and a 
state of dissatisfaction; pleasure in con- 
pany but not in solitude, eae ab bout 
people and organizati CES 5 

sexual stimulation wit 
outlet, and adifficul 
ment and child rearing; 
that tend to spread out 
rather than deeply 

of these effects, i 

in the path of 

circums 

note < 


Sc 
4 
Cy 


It is then in the context of this broad recog- 
nition of the severity of e 3 oblems now faced 
by this country that these ar ne to this court 


seeking effective relief from this grave social ill. 


the Housing ] ions rec ize vrotectable interests in 


for which private edies 


ny 
ar 


The District cf Columbia Board Commissioners, 


in mul ing the Housing Regulations, took into account 


= 


and assessed not only the general public's interest in 


5 


preventing and eliminating deteriorated or slum residen- 


5 


tial housing in the city, but also recognized that the 


inhabitants of the District of Columbia share, individ- 
ually, that interest. Included in, and 

thereof, are the level of health, 

morals of the community 

by the BoarcG of Commissioners. Sec 

Housing Regulations of the District of Columbia 


inter alia, 


"The Commissioners 

that the aforesaid 

exist, and other Bonnie 

to or cause Eas Snes : 
buildings areas, are deleterious 
health, safety und morals 
community i t 


tement could hardly have been more clearly 
indicative of the Commissioners' recognition of 


c 


vidual interests of members of this community. 
Commissioners wished to confine their findings and 
intentions in making these regulations to the public or 
"Community" interest, they hac only to exclude the words 
“and its inhabitants." Wexe we to be faced with such 
amended language, the recognition of private Etorast 


and private remedies might be more difficult. ‘Any 


5 


st:or remedy might then be found only in 

statutes. But the language 

used by the Commissioners excludes this latter, narrow, 
result by specifically incorporating the individual inha- 


bitant and his 


arpete 
Crests, 


protectable 


individuals' 
interests through 
made its ruling in 
App. D.C. 385, 2 


if 


if breached, 


was seen to be bzsed in 


ations. As this Court 


", . . that where legislation prescribe 
standard of condéuct for the purpose of 
tecting life, limb, ox vroperty froma 

type of risk, and harm to the interest so 
to be protected comes about through breach 
of the standard from the risks sought to be 


obviated, then the statutory prescription 

of the standard will at least be considered 
in determining civil rights and liabilities." 
[Citation omitted] 


The ruling in Whetzel recognizes three important 
principles which the Housing Regulations establish in the 
relationship of landlords and tenants: 

Housing Regulations es 

conduct for whose breach a tenant may privai 

redress courts; two, that the duties and 

imposed by t Housing Regulations arise out of: 
tenants 


bia a nmuuissioners recognize 

Housing 

are the 

as "inhabitants" of the District of Columbia, and; 

that these interests are new, having been crea 

Housing Regulations, and 

This last principle is most 

change effected in the conizon law 

responsibility to a tenant for injury occurring inside the 


leased premises. With certain exceptions not relevant 


here, there was no responsibility. The Whetzel decision 


recognized the new duty of a landlord inside the premises 


created and by the Housing Reculations. 


, 


itself only with 
one facet of ter s j : set out in the 
Commissioners' 1 iings mely safety of the tenant, 


necessary inference 


eneral categories of 


seen to be equally vital and 


Pp 
2 


scrutiny or control of an 
or providing 


tandards of conduct, 
rights and interes 
breach or injury 


J. I. Case v. 


States Supreme Court found private reiiedies available 


for violation of SE ards concerning misleading proxy 


nificant to note that the Court 
renedies to lie in contract for 


recision or damages. This would appear analogous to the 


landlord-tenant relationship of the instant case in that 


relative rights of the instant partie 

agreement in the nature of a contract for rent,~ on the 
basis of which appellee successfully sought relief below. 
Similarly, : supra, as well as this 
instant case, atute mr 10 specific mention of 

such private remedies, merely creating the richts 

interests to be protected by the Securities 

mission. See also, Deckert v. Independence rp. 

U.S. 282 (1940). Crucial here is that the protected inter- 
est was newly created under the SEC Act and regulations, 


and that the remedy was limited to no specific form, but 


only that which would effect relief. 


Private remedies 


out of penal statutes in many other 


Texas and Pacific Ry. Co. v. Rigsby, 241 U. 33 (1916). 


The agreement is so described to avoid confusion in 
appellants argument. Whether the agreement is called 
a leasehoid or a contract is irrelevant, so far as it 
concerns the rights, interests and duties created 

by the Housing Regulations, as urged herein. Appel- 
lants contend if it is called a lease or leasehold, 
then their rights are covenants under the lease. If 
it is called a contract, their rights are obviously 
contract rights. The only matter of importance here 
is whether the rights and interests urged have been 
created and conZerred by action of the District of 
Columbia Board of Commissioners in SECEEEaRy the 
Housing Regulations 


appliances; 
Firemen and Engine 


labor 


"Although SS, 


ants herein, nor that they 


private redress for injury ther 


already so held 


c 
v 
10 
185 
a 
e 


t 
1 
c 
Ne) 


4 
1 
} 
Cc 


in Whetzel, supra. 


v. Reit- 
concerning the private 
Communications Act of 


eister said: 


t does not expressly create 
we can sec no reason why 

within the doctrine 

of contrary implications, 


ESET enacted Zor the 


fied cla as creating 


smunications of United 


of course, not aimed 

he District of Columbia 
protect the interests 
are entitled to seck 
eto. 


This Court has 


Indeed, in the decision 


of the D.C. Court of Appeals, from which this instant 
appeal has been allowed, that Court recognized the prin- 
ciples just mentioned. Rather, the discussion above 
demonstrates two central points: One, that private rights, 


interests and duties may be created by penal or regula- 


tory statutes where none existed before, and; EvOe that 


given the creation of such rights, interests and duties, 


private legal ren iedies are available in such form and 


manner as will do justice in the circumstances. Thus, 


with regard to the letter point, this Court's decision 
deals with a remedy j ; solely peceuse it 

was an appeal arising out of a vsuit sounding in tort. 

This Court in Whatzel could have 

which would do justice to lic, had any 

it. Finally, with regard to the first 

immediately above, it r that the District of 

Columbia Board of Commissioners regarded its enumeration 

of health, safety, welfare and morals to constitute a 

categorization of interests held by the "inhabitants" of 


the District of Columbia, individually, which interests 


the adoption of the Housing Regulations was intended to 


protect and promote, the effectuation of which was recog- 


nized in the Whetzel ruling. Thus, violation of the 


Housing Regulations by a land 


injury to the interests of 


Housing Regulations, which 


ress 


the Housing Regulations has affected 


abrogation of the common law rules concerning 


Gition, warranties and covenants of premises rented f 


the purpose of human habitation, substituting theres fOr 


the duties and standards of those Housing Regulations 


as a part of every agreement in the District of ‘Columbia 


as_to rental cf prenises for human habitation. 


A. Commo: 


The common law, prior to adoption of 
Regulations, spoke in terms of 
of habitability, and covenants to repair, among: other 
warranties or covenants. Thus, certain portions cf the 
discussion in this section, as well as some 


treat the-matter in those terms. It is app ellant 


tion, however, that such terminology is a convenience 


only. The focus of this section is on the effect of the 


Housing Regulations on the landlord-tenant relationship; 


specifically, whether the Housing Regulation stanéards 


have replaced or altered the old warranties or covenants, 


thereby creating a new level of obligation, whether or 
not that new level is still called by the name warranty 


or covenant, or is a new obligation called contract or 
2 


statutory duty. 


The old rule of the non-existence of any covenant 


of habitability or any covenant of fitness for use as 


a human habitation by a landlord in leasing premises to 
a tenant for us a G@welling is well known. If we were 


Gealing here wit nly case law for guidance, perhaps 


- 


the old rule as sated would still be in effect. But, 
with the question o! rate f habitability 
for the purpose, we eno longex dealing with 
he slain fact of nat is that the old 
and replaced by the 


of Columbia which 


This leaves open the question of availability of 
equitable action to compel performance of a warranty 
or covenant as that relates to the nature of the 
duties imposed by the Housing Regulations and their 
incorporation into the agreement between a landlord 
and a tenant. However, if, as appellants contend, 
the Housing Regulation standards are a necessary 
part of that agreement, and, if the Housing Regu- 
lations impose a continuing obligation tomaintain 
and repair, then such ecuitable relief would be 
available without regard to the larel employed to 
designate the relationship. 


impose duties upon landlords which did not exist under 


the common law, Whetzel v. Jess Fisher Realty Co. sol 5 supra, 


ec 


and as was noted by the District of Columbia Court of 
Appeals in the cases of Banks v. B. F. Saul Combany, 212 


t.2d 537 (DCCA 1965) and Garner v. Ritzenberg,! 167 At. 


2d 353 (1961). 


The mandate of the Housing Regulations conldé 


hardly be clearer. Section 2304 makes it unlawful to rent 
premises in violation of these regulations. Section 2104 
provides penalties, including imprisonment, Fem Sisloe 
tion of these regulations. Section 3102 


follows: 


"The Superintendent of Licenses and Permits 
May upon application issue a renewal of a 
valid housing business license subject to 
subsequent determination that the applicable 
provisions of these reculations are being 
observed. Any licensee who failes to comply 
with the applicable provisions of these requ- 
lations after due notice of deficiencies may 
have his license suspended or revoked." 


Thus the landlord is compelled by law to put the premises 


in a condition in compliance with these regulations before 


renting, and is required to maintain them in that con- 
- 1 


dition while being rented, both on pain of a three hundred 


dollar ($300.00) fine or ten days in jail provided by 


pain of having his license to operate 
suspended or revoked under Section 
positive duty 
ntinue rental of 
cannot be repaired to mect the standards. 


Garner v. supra. This case involved damage 


2 


to the né ; property resulting from a heavy rain and 


caused by faulty drainage. Relying on this Court's aeci- 


sion in Whetzel, the Court observed, at 355: 


trouble could not have been remedied 
ctive measures then as was 

Whetzel the landlord was 

‘terminating use of the premises 


nba tatijyor tw. 
habitation. 


Housing Reculations 


e duties imposed by the Housing Regulations 
are very é extend from provisions stipulating 
the minimum percentage of space through which natural 
sunlight must enter a habitable room, Section 2202; the 
minimum type of ventilation required for each habitable 
room, Section 2203; the height of ceilings, Section 2205; 


provision of hot water, Section 2402; provision of plumbing 


facilities, Section 2403; the minimum number of electrical 


outlets, Section 2404; provision that the facilities, 
utilities, and services be in safe and good working order, 
Section 2401; that the roof shall be maintained so as not 
to leak, Section 2507; that the interior walls and ceilings 
be structurally sound and free of loose plaster or 

loose material, Section 2504; that a minimum 

of heating should be maintained 

Section 2407; that the premises 

vermin and rodent infestation, ecti 2606; down through 


less important matters such as peeling paint, Section 


2505; and painting of wood surfaces, Section 2512. Though 


the aforementioned Sections of the Housing Regulations 

are obviously not ell-inciusive, they are representative 
conditions and circumstances provided 

for, and by necessary implication contemplate 

D.C. Board of Conmissionexs in finding t 

these sorts of conditions is necessaxy in order to safe- 


guard the public health, welfare, morals and safety as 


well as that of the individual tenant. 


It is apparent from a reading of the cited 
regulations, that the Commissioners were not dealing, and 
these regulations do not deal, only with conditions which 
occasion extraordinary and dramatic events such as a 


ceiling falling on one's head or a fire causediby a faulty 


electrical fixture. 2se re RCA ; deal with the con- 
ditions which one woul xr i remises which have 


been allowed to fall into decay and disrepair and which 
proviace the day y Gebilitation encountered by those 
who are compellea tc ive ; Such condi- 
tions t nd encourage e social unrest which the 


District of umbié 1d other areas of the country now 


these conditions are such as now 


o constitute the dividing line 


and those which are 


to be drawn 


common law rules vith these regulations. 


Under the Housing Reculations, space is the 
least the landlord is to provide. So much so that space 
is important only with reference to the minimum square 
footage required for each occupant of a dwelling, Sec- 
tion 2305. Yet even this Section has to do with habi- 
tability much more than w space. Every other provision 


of the regulations has likewise to do with the condition 


of the premises to be rented or services to be supplied. 


The extent of the change in the nature of the 


landlord-tenant relationship effected by these regula- 


¥ 


tions is, thus, quite clear. Rental of premises for a 
dwelling is the provision by the landlord of a set of 
conditions and services, including space, which meet 


certain minimum standards which, taken together, amount 


to a habitable living place for a tenant and his nily 


Housing Regulations are a Part of the Rental 


Agreement 


a landlord engages in the rental of prop- 
erty in the District of Columbia > is, 
act, holding out to the Government of the District 
Columbia, to the public in general, and to his tenant 
in particular, that he is providing, and will provide, 
as a minimum, the conditions, services, and space required 


under the Housing Regulations. 


The law is clear that any contract, including 
a lease, made by private parties must be presumed to 
incorporate the applicable laws and regulations: of the 


jurisdiction in which it is to be performed. This is 


Supreme States on several occasions. 


6 How. 507 (47 


the investment 
the govern- 


her made ; ecuniary con- 


eL 


& 
au 
\ 
, 


or 
Olstical duty, 2 contract 


iCa 


secre 


sideraet 
civil or 
between 
as its a 
parties there re und in 
asiadcaepn dad 


ret 


State, or the g ynment acting 


ot 


whether 


2 their 

is mace in subordine- 

yield to their control, 

and paramount, where- 
execution shall 


Accord, Von Hoffim 4 Wall 535 


(1866), at 


"It is also the laws which sub- 
sist at the tir £ the making of 
a contract, performed, 


“enter into and form a part of it, as if : 

they were expressly referred to or incor-= 
porated in its terms. This principle 
embraces alike those which affect its 
validity, construction, discharce and enforce- 


* a ee re eres ee 


ment... (Emphasis added) 


Ogden v. Saunders, 12 Wheat 213 (25 U.S.) (1827) estab- 
ished that the law incorporated into the contract mav 
be the municipal as wellas the ate or national law. 


(25 U.S. at 137) 


"It is, then, the municipal law of the 
whether that be written or unwritten, 

is emphatically the law of the contract ma 
within the State, and must govern it Sa sacn = 
out, wherever its r 1 e is soucht to 


be enforced. te 5 E a part! of 


the contract, and travels th it wherever 
the parties } 


h 


That local law effects, moreover, not just the validity 
of the contract originally entered into, but the legality 
of its performance and the remedies available for its 


enforcement. (156) 


"They can enter into no contracts which the 
laws of that conununity forbid, and the 
validity and effect of their contracts is 
what the existing laws give to them. The 
remedy is no longer retained in their own 
hands, but surrendered to the community,: 
to a power competent to do justice. 


"The right then, of the creditor to the aid 
of the public arm for the recovery of con- 
tracts, is not absolute and unlimited, but 
may be modificd by the necessities or policy 
of societies." (160) 


Wilson v. Rousseau, 4 How. 646 (1846); 


Bronson v »ZieE How. 31) (1843); Willard v. Taylor, 


8 Wall 557 (1869); Walker v. 16 Wall 314 (1872); 


e National Branch v. Dolley, >. 1 (1912) at 


5; Southern Suroty Co. v. Oklah , 241 U.S. 582 (1915) 


psa Sie {Cus aw existing whe contract is made and 


+ 


affecting its performa 


(1888S); Tucker v. Beazley, ; (DC Mun. CA 


of Columbia Municipal 
buyer was entitled to assume 
cement about potential rental values 
those rentals were in conformity with the Rent 


Control rates in force. At page 193: 


"We rule that when defendant represented 
that the total monthly rentals amounted to 
$297 plaintiffs were entitled to believe 
that such were legal rentals duly estab- 
lished under the District of Columbia 
Emergency Rent Act and the regulations 
promulgated thereunder . . . Thus the 
provisions of the Rent Act entered into 
and formed a part of the contract as if 
they were expressly referred to or incor- 
porated in its terms." 


Proceeding on this principle, the Supreme Court 
of Wisconsin found that a statute providing minimum hous- 
ing standards imposed a warranty of habitability. In 
Pines v. Perssion, 14 Wisc.2d 590, 111 N.W.2d 409 (1961), 
the Court dealt with a suit arising from rental of a fur- 


nished apartment. The court said at 111 N.W.2d, 412-413: 


"Legislation and administrative rules, such 
as the safe-place statute, building codes, 
and health regulations, all impose certain 
duties on a property owner with respect to 
the condition of his premises. Thus, the 
legislature has made a policy-judgment that 
it is socially (and politically) desirable 
to impose these duties on a property owner 
which has rendered the old common law rule 
obsolete. To follow the old rule of no im- 
plied warranty of habitability in leases would, 
in our opinion, be inconsistent with the cur- 
rent legislative policy concerning housing 
standards. The need and sccial desirability 
of adequate housing for people in this era 
of rapid population increases is too impor- 
tant to be rebuffed by that obnoxious legal 
cliche, caveat emptor. Permitting landlords 
to rent “tumbledown" houses is at least a 
contributing cause of such problems as urban 
blight, juvenile delinguency and high prop- 
exty taxes for conscientious landowners." 


Parenthetically, in the case of Delamater v. 


Foreman, 184 Minn. 428, 239 N.W. 143 (1931), the Supreme 


Court of Minnesota found an implied warranty of fitness 


in an unfurnished dwelling in a multiple apartment building 
without any such statute or ordinance imposing minimum 


housing standards. 


or simply a statutory 
evidenced by rental of 

Regula 

vide rabitable’ dive j and 


maintain comp 


arranty or covenant, 
pellee 
to the Housing 
greement to pro- 


to make such repairs as 


liance with the regulations. 


venant or 


related to the tenants' obligation to pay rent, or 


Regulations and_of the tena: 


the covenant or duty 
-off alleged by 


Trial Court erred in 


the landlorcé_to pzrovid 


If, as appellants contend above, the star 


set out in the Housing Regulations constitute a part of 


the agreement between a landlord and tenant, there would 


seem to be no reason justifying retention of the ancient 
principle of independence of these obligationg.: The 
adoption of the Housing Regulations has imposed necessary 
terms and conditions to the rental which are in the nature 
of contract obligations, and which continue into the 
future. If tenants are induced to rent on the basis 


compliance by the landlord with these standards, and are 


able to maintain a civil action for their breach, they 


are in fact engaged in a contractual relationship which, 


governed by the principles of contract law, 
mutuality and dependency, whi ld be applie 


f 


Lace of the é ient- rule of independence of covenants. 
lace of tt ancient: rule of i x nce of covenant 


Further, 2 
of obligations has long been applied, even under the 
old rule. This application is found in rulings of courts 
in many jurisdictions, 
concerning the principle of constructive eviction and 


the grounds therefor. It occurs as follows: 


The obligation of a tenant to pay rent at common 


law was extinguished only on the failure of the landlord to 


provide the space which he had agreed to do, 


construc— 


tive eviction the use 


and enjoyment of.i cemise inching v. Wurderman, 


141 At.2d 


in order to avail 


of constructive eviction, 


covenant of guiet 


such an 
to effectivel 


mith, 14 \ g: Damkroger v. Pearson, 


MeCurdy v. Wyckoff, 73 NGL 368, 
NS 


63 At. 992; Tallman v. Murphy, 129 N.Y. 345, 24 N.E. 716; 


Golberg v. Lloyd, 110 N.¥.S. 520; Ray Realty Company v. 


Holtzman, 119 S.W.2a 981 (Mo. App. 1938). 


Essential in all cases dealing with constructive 
eviction are the propositions sometimes expressed in the 


opinions, sometimes, implied, that there is a failure 


of consideration, or that a breach of covenant constitutes 


a failure of consideration, and, always, that the failure 


or breach relates to the use of the premises for which 


the tenant has rented them. 


In the case of Dyett v. Pendleton, 8 Cow. 727 


(N.Y. 1826), one of the earliest cases involving this 
principle, the interference with quiet enjoyment was 
rental by the landlord of other parts of the building 
to persons whoused them for immoral purposes and: created 
disturbances which interfered with tenant's 


principle of this case, explained in Herstein Company v. 
sts ve 


Columbia Pictures Corporation, 177 N.Y.S.2d 808, 4 N.Y¥.2d 


IALG~ BLES 


", . . that if the lessor creates a nuisance 
or performs acts which preclude the tenant 
from the beneficial enjoyment of the prop- 
erty, as a result of which the tenant 
abandoned the premises, before rent becomes 
due, then the lessor cannot maintain an 
action for rent. The reason for the rule, 
basic in cont w, is that there wasia 
failure of consideration - the tenant was 
deprived of the premises by the wrongful 
act of the landlord." [Emphasis added] 


Expressly applied is the contractual principle 


of failure of consideration. 


In discussing constructive eviction, the Court 
in Ackerhalt, 
"Constructive Evi 


action for rent 
that the co 


Found to 
tenants obligation 
which they were 


demisc¢ 


Infestation of tt ma ant rats was sufi- 


ficient interference with the tener se and enjoyment 


to constitute constructive eviction in Ray Realty v. 


Likewise, rats in the walls, together 
" 


offensive odor. . ." constituted 


constructive eviction in the case of Barnard 


Realty Company v. Bonwit, 155 App. Div. 182, 139 N.Y.S. 


1050 (Sup. Ct. App. Div., 1st Dept. 1913). The Court 


reasoned: 


"Very large numbers of people live in tene- 
ment houses, apartment houses and apartment 
hotels in this city. Such tenants have, and 
can have control only of the inside of their 
own limited, domised, premises. Conditions 
unknown to the ancient common law are thus 
created. This requires elasticity in the 
application of principles thereof. An in- 


1 which the tenant neither 
can ren E 


Ss 


tive eviction tenant could not 
pull down the walls or the ceilings. . <<. 
The tenant did not cause it, and could not 
remedy it. If anyone could, it was the 
landlord. ie attempted to and failed. ‘We 
think the flat G@weller was justified in his 
abandonment of the premises." Envhasis 
added] 


To effect are Mutual Life Insurance 


Company of New ¥ Winslow, 52 N.Y¥.S.2d 255, 183 Misc. 


754 (1944), aden v. Bullock, 115 N.Y.S. 723 (1909). 


Hancock Construction Company v- Bassinger, 198'N.Y.S. 


614 (1923) involved infestation by bedbugs andi vermin. 


The Court observed at page 616: 


"An innocent tenant has a right to presume 
that when he enters into a lease he will 
get a dwelling fit to live in and that he 
will not have to live in a place infested 
with vermin so numerous, that they cannot 
be exterminated." 


on constructive eviction 


of an 


most 
to provide c ideration : onstructively, 


no obligation t rent Such a holding is 


the 


plicability of 


terference, acts or 
sufficiently grave to render the 


for the purpose for which they were 


demised. 1e Dyett case, supra, it was excess noise and 


unlawful use of other parts of the building. In the Bar- 
nard Realty Company and Hancock Con: struction Company cascs 
it was vermin. rh: it was a leaking roof. In 


McCurdy v. Wyckoff, supra, it was faulty plumbing. In 


each case dealing with this principle the Court recognized 


and applied a standard imposed by law. That standard is 
that a person most often rents premises for particular 

and that when he does, 2 lord, at the very 
least, cannot hold his tena: 1@ rent obligation if 
the tenant cannot reasonably use the 


particular purpose. 


Thus, by recognizing and applying the principle 
of constructive eviction, the -s long ago altered the 
rule of independence of covenants in landlord-tenant 


2 


relationships by apy ing the rule of 


z 


failure of considera- 
tion and by making the basic obligations of space-rent 

ont on one another. Along with this alteration of 
the old rule, the proposition was established that this 
dependency is to be found at the level at which the tenant 
could not use the premises for the purpose for which they 
were rented to him. In dealing with the landlord's obliga- 
tion to provide space, the aforesaid proposition was always 


and necessarily included. 


Adoption of the Housing Regulations has now 
altered the landlord's obligation to provide space, 
requiring him to provide not only space, but space which 


complies with minimum standards, services such as heat 


and Wate 2 abli ad mininun rel nd faci- 


lities such screenin lumbing, refrigeration, lavatory, 

cooking and ectricity ng , all of which must 

be in good workin xrder and saf Just as the common law 

was satisficd when th andlord provided the space, so 

now the law is satisfied when the landlord provides the 

services jlities required by the Housing 

Regulations. Just as at mmon law his failure to supply 

engage the obligation of the tenant 


his failure to furnish the 


> a > +? f- > -— 
services must fail t 


can do and 
any 
District of lur a Court of 


he cannot or will not provide 


human habitation. Arner titzenbercg, supra. The burden 


National Bank 


183 (1961). 
The decision in Acker , at page 189, 


explaining constructive eviction, "a lessor may therefor 


she 


not recover rent where the premises or a part thereof have 


become untenantable or unfit for the purpose for which 


they were rented by reason of his failure to comply with 


his agreement." 


(Citing Pinching v. Wurdernan], recognizes 
as noted above the dependency of the obligations under- 


taken by the respective parties. 


In light of the principles governing the land- 
lord-tenant relationship, as particularly eridienced by the 
decisions involving constructive eviction, and 'the deci- 
sion by this Court in Whetzel, it is clear that the depen- 


dency recognized common law at the level of ‘unusability 


x 


"for the purpose f vhich the premises were demised" 


been codified in e H sing 


ny 
— 


Regulations sc that the 
standards established therein provide the level of usa- 
bility and constitute the basic, minimum level, at which 
level, just as under the common law rule, the obligations 
of the parties are dependent on one another and below which 


level there is failure of consideration. 


Thus we may conclude that landlord-tenant 
relations have long been governed by principles of con- 
tract law, including dependency of obligations. While 


the foregoing has relied on cases involving constructive 


eviction to demonstrate that, appellants do not mean to 


premises 


of his agrecr 
the Housing Regulations and, therefore, 


continuing obligation of the 


landlord under 


in compliance therewith Thus, in entering the 


~ 


the tenant accepts 


Lo 


Such a promise 


lost an important 

in 

the wrongful failure of the landlord terms 
effect, the law would again be taking 


from the rights which it had just granted 


him. Thus 


PSC ESEC application of contract principles, 


lene 


including dependency, as demonstrated by the discussion 


of the cases cited above, on which appellan 


ACTION IN TORT 


An_action in tort for damages lies for negligent, wilful 


or_ intentional injury to the enumerated interests of 


tenants uncer the Housing Regulations, i.e., health, 


safety, welfar 0 ; well as for physical injury 


caused to a tenant as a result of the landlord's viola- 


tion of the Housing Regulations or any part thereof. 


This court has already decided, in Whetzel 
that an action for damages for physical injury’ may be 
based on violation of Housing Regulation standards. It 
is appellants’ position as stated herein in the section 


entitled "Interests Protected" at pages 17-25 , that 


the Housing Regulations have established health, welfare, 


safety and morals as interests of individual tenants to 


be protected by the provisions of the Housing Regulations, 
and that one or more of those interests are damaged or 
injured whenever a landlord breaches his obligations under 


the Housing Regulations. Such damage or injury is cog- 


nizable in tort. 


Appellants rely on the cases cited in the sec- 


tion on "Interests Protected" as establishing both the 


ing Regulations 
are damaged 


by violations e : cions and are therefore action- 


able in tort. 


incorporate those cases and 
arguments herein and urge on the basis thereof the 


availability of an action in tort. 


rests created 
constitute matters which are 


relationship of landlord and 


the exchange of 


quarters Becau 


these interest 


relationship, and they have been found by the District 


of Columbia Board of Commissioners to be adversely 


affected by lity of tt .et premises, the landlord 
duty imposed upon him by law to comply with 
the standards of the Housing Regulations as the minimum 
means to avoid inflicting damages or injury to those 
interests. Failure to so comply after notice would then 


constitute prima fa evidence that injury to those 


interests has been inflicted, for 
would lie. It is perfectly clear that the arguaent here 


advanced involves application of tort remedies to a new 


area of law. The interests urged in this Brief to have 


Y 


been created by the Housing Regulai have not been here- 


7 


tofore protected, nor has the nature of the injury, with 


the exception of Whetzel ar Similar tort casds. That 


this is true, however, is n ar - to this Court's con- 
sideration of these claims. Rather, this court should take 


up its duty to view the extraordinarily important social 


interests involved in the Housing Regulation requirements 
and sanitary housi 

the District of Columbia, an 

to protect and cxonerate 


assumed by this Court in Clark v. Associated 


Men, 105 F. Wes OES, 
novel question 


creditor for harassment. Before go 


2 


remedy, Judge Edgerton took note of this duty: 


"Defendant urges that neither Blackstone 
nor any local authority recognizes such a 
tort. But if we are in one of the "open 
spaces" in the law of this jurisdiction we 
must fill it as well as we can, with a 
view to the social interests which seem; to 
be involved and with such aid as we can get 
from authorities ¢lsewhere and from "logic 


and custom, and utility, ane 
tandarés of right conduct." 
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Rejection of appellants' alternative theories 


remedies advanced i this Brief would have 


"privilege or immunity" 


damage on appellants here 
well as all other 


Similarly disposed 


or all its tenants with 


obvious. 


Thus; appellants > the grave importance to 


5 
3] 
t 


themselves and all other tenants of the remedy sought 


herein. 


The measure of damages for such injury is 


treated in the section of this Brief titled "Remedies" 


G1 jejem (oa Wai 


ILLEGALI£Y OF PERFORMANCES 


The Housing Regula ulations of _the District of Columbia 


ene 


impose continuing ¢ ligation | on landlords to ma rintain 


rental premises in comoliance wit tandards of those 
SSS ES SSS LDS COND LANCE WAe SESS ROL SRCLOSE) 


R gulations._ Thus, _continued rental by la anclords of 


mises in violation of the s 


performance of the rental agreement and is. there ore 


unenforceable in the -courts of _this jurisdi 


A. Imposition of a Continuing Duty to Perform 


- Southall Realty Co., 
D.C.Azp., 7 RY 34 Petition for 

of Appeal t : Sem Coustsor 

of Columbia denied July 16, 1968, cert. gepied 3}9/ Blas} 
Law Week 3247, Jan. 13, 1969, the District of Columbia 
Court of Appeals ruled that a rental contract! is subject 


to the standards imposed by t Housing Regulations so 


that to rent premises whi are in violation of those 


standards is an illegal contract and is therefore not 


enforceable in the courts of this jurisdiction. In that 
case, the proven facts before the court established that 


the premises in question were in violation of: the Housing 


ini 


and defendant 


In the instant case, appellants argued 
that the ruling in the Bro 


to the factval situation of appellan 


lants complained of violations of the Housing Regulations 


in existence Guring the term of their agreement, but on 


which e record in the trial court was silent on the 


issue of whe ose violations arose. Thus, appellants 
could not Gemonstrate to the DCCA that those violations 
xisted, as in Brown he initiation of the rental 


Dp, 


relationship. Relying on that factual 4@i inction between 


Goctrine of illegality adopted in the Brown case which 


access to the court to landlords for Housing Regu- 


=) 


lation violations existing at the beginning of the term, 


> 


7 


did not extend to violations which could not be proven 
to exist at the beginning of the term. The full text of 


the court's opinion below is reproduced in the Appendix 


hereto at pages A-13 - A-20. 


The DCCA thus refused to recognize any contin- 


obligation imposed by the Housing Regulations to 


maintain the premises in compliance 

term. It is appellants' contention 

Housing Regulations require, 

landlords maintain rental premises in ete with 
the Regulations. The Regulations, having imposed such 
a continuing obligation, the doctrine of illegality, as 


apolied by the court below in Brown, applies equa 2nliy to 


illegal performance of the rental agreement by the land- 


lord herein as it did to illegal execution in Brown. 


nee cree ———e 


This aforementioned proposition depends unon 
two elements: 
Regulations 
and, two, that the doctrine of illegality is applicable 


to illegal performance as well as illegal execution of 


an agreement. With re egard to the first element, 


Housing Regulation Section 20S, 


¥ ] 


missioners stated: 


"The Commissioners further find an 
that such unfortunate conditions are 
other circumstances, to certain cond 
affecting such residential buildings 
are such areas, among them being the follow- 
ing: dilapidation, inadequate ma se ESS 
overcrowding, inadeauate Vighting ar and ven- 
tilation, and other “unsanitary or unsafe 
conditions." [Emphasis a 
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ment of maintenance is efec Sing * announced 
Commissioners in ting these Re 
tions to provide for continued maintenance 
example, 
ties, utilities and services dealt with in that part of 
the Regulations are -o the obligation of main- 
tenance. 
ag 
distinction betwe 
to the execution 
which denotes the continuing relationship over the term 
Conversely, as the court below indicates 
the wore rent' is intended 
moment wh he arties rch thei greement, we must 


assume that the mmnissi 2rs inte to use that word 


to express a meaning totally contrary to its normal usage. 


For instance, Webster's Seventh New Collegiate Dictionary 


(1967), dcf£i the verb to rent as: 


nd hold under an nt 
: nS grant the possession and 
a2 Giese sevens — IEDED SS ILA. tee) eye) aene 
to obtain the possession and use 
‘age or article for rent b: to allow 
:ossion and use of property for 


closest reading of the of the Housing 
Comnissionexs to 
the word ‘rent,' 
time when the 
ont was executed vy regulated. nder 
zion, a landlord would perfectly entitled 
all heat, water, electricity, 


sices dealt with by the Hous 


sgal compulsion to 
sat in time when he again executed 


his tenant. Clearly, no such 


.¢ adoption of these regulations. 


:ifie imposition of a continuing 
ection 2301: 
“x, licensee, or tenant shall 


“£ permit the occupancy of any | 
ion in violation of these regula- 


Gemonstrates the Com- 


for the 
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closest reading of the text 
no intention of the Co EES Seem to 
-yow and strained meaning to the mone "rent, 


aly that preci instant in time when the 


ont was executed would be regulate3. Under 


zion, a landlord would be pexfectiy entitled 
all heat, water, electricity, 

sices dealt with by the 

izer execution of the rental 

:gal compulsion to provide them agai 

wnt in time when he again executed a rental 
his tenant. Clearly, no such result was 

-s adoption of these regulations. 


:ifie imposition of a continuing duty is 


in Section 2301: 
cx, licensee, or tenant shall 


ms permit the occupancy of any 
on in violation of these regula-~ 


owner or 
"Occupancy" clearly refers to any time 
and is not 
Since it 
services or conditions of 
premises ma > any time deteriorate to a level 
this prohibition 
the forbidden 
assuming that 
in the specific 
pxovisions of the Housing Regulati ha : £ficient 
to impose that duty, 
pancy in violation is all inclusive since 
out rest: sion all ti 
is obvious, set out above, that the 


of the! Housing Regulations clearly demonstrates 


the intention of the Commissioners to impose a continuing 


obligation, and that that intention was effectuated by 


the use of appropriate lang the specific provisions 


of the Regulations. 


Illegal Performance 


That the doctrine of illeg ty is applicable 
to the illegal performance of an obligation is clear. 
Illegal performance in this context is the continued 


rental of premises which are or become at any time in 


violation of the ing Regulation standards. 


In the case of New Hamoshire Rv. Co. iv. I.C.C., 


ee Pinan ee Cah tt a 


200 U.S. 361 (1906), the United States Supreme Court held 


a contract void and unenforceable although it was legal 


when executed, but its performance hb: : illedal as in 


conflict with a subsequent cnange of rates promulgated 


under I.C.C. procedures. At se 3 the court said: 


"It cannot be challenced that the grand yur- 
pose of the Act to regulate commerce. . 4 
to secure equality of rates as to all a: 
estroy favoritism. . . To this extent 
for these purposes the statute was remed 
and, is therefore, entitled to reccive re 
interpretation which reasonably accomplis 
the great vublic purpose which it was ena 
to subserve. That a carrier e waged in 
interstate commerce becomes subject as to such 
commerce to the commands of the statute, and 
May not set its provisions Ss Boe! whatever 
otherwise may be its powe 
commerce not interstate in eases eee 
be denied. ° 


"Further, as the prohibition of the interstate 
commerce act is ever operative, even if the 
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56 (1908), in accord. 


recover rents allegedly 


landlord had faile 


The court 


"The violation of the law was a contin- 
uing one Curing the entire term of the lease 
and affected Girectly and materially the 

vemises leased. The absence of a fire es- 
cape, in the view of the law, made the 
leased premises dangerous and their occupancy 
opposed to the public policy expressed in 
the law. The permitted SEEOC LS of the 
premises is the sole consideration for the 
promise to pay rent here sought to be 
enforced. Plaintiffs claim for rent cannot 
be separated from his unlawful ct in fail- 
ing to provide the premises wi the pre- 
scribed fire escape." 


n Contracts, (rev. ed.) §1761, the 


principle verni the circumstance here treated is 


as foll 


ib re rendered 


tself for- 


Oo 
re 


ee % to 


by the 

bidden 

in such | general 
illegal performanc af r 1a 
and that both parties originally had no inten- 
tion to have the perform se unlawfu will 
surely not justits j 

if the illegality is: : us x more than an 
incidental part mance. . . 

Not the illegality es the contract, but the 
illegality of the plaintiff's conduct either 

in entering into or in performing the con- 
tract is the true ground for denying recovery." 


D beth 
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This court has applied the ad £ illegality 
in similar circumstances in the cases of Ha 
77 App.D.C. 95, 133 F.2d 44 (1942); 


106 App. D.C. 1, 268 F.2a 577 (1959). 
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involved or wi 
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resu 


N.W.24 
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N.E.24 


in the instant 


ppellee have 


and injury to their interests in 


the provisions of the 


lication 


no injury or 


wrongful acts of the appellee 


es as noted 


s 


above would not 


circumstances of the instant case. 


tenants interests created 


Appellants urge on tt sis of the forecoing 


that this court find the obligation of a landlord 


is a continuing one, binding upon the landlord: throughout 
the period of the rental, and that failure to comply at 
any time during the term renders the performance by the 
landlord of the rental agreement illegal, so that courts 
of this jurisdiction must refuse to entertain any legal 


action brought by the landlord which is 


illegal execution or performance of the rental: agree- 


ment. 


The full dimensions Rypellee's willful and 


total disregard of the 

tunately not a part of 

the mercy of existing law 

of appellee were appellants 4, that they could not 
even gain a forum to aix their terrible consents the 
facts of appellee's lawlessness were considered so gross 
even by appellee itself that a successful motion was made 
to the trial court prohibiting appellants' counsel from 
even mentioning the existence of Housing Regulation 
violations. The record does disclose, however, that there 


were approximately 1,500 outstandir violations. Certainly 


Even 


interests, which at that i. yere obviously to avoid 


answering for its illegal and appalling conduct. Know- 
ledge of such conduct gained by any é rable man could 
not but incense him. Were this conduct known, appellec 
could have 
expected that the answer domanded would in justice 
the conduct was appalling. No 


go uncompensated. 


instructions, i ylew £ the extremity of 
fhe support afforded at 1 for appellec's 
concealment of its absurdly blatant and 
therough and effective M appellants 
gedly search a forum and a means of redress, while 
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the lav still stands ready to assist appellee by extracting 


money from them as rent for premises affected by 1500 


Housing Regulation violations. 
The full extent of these appellants' helplessness 


in the face of appellee deliberate and gross misconduct, 


together with some indication 


can be seen in the Sentencing Opini 


fim Murphy, Judge of the District of Columbia Court of 


General Sessions, in a criminal action brought by the 


District of Columbia against appellee, First National 


Realty Corp. for Housing Regulation violations. That 
Opinion is set out in full in the Appendix hereto, at 
pp. A 30 - The nis n which the violations 
occurred in that case are the same as involvcc in the 


instant case, Clifton Terrace Apartments. Three themes 


are apparent in the circumstances dealt with by Judge 


Murphy. First, there was continuing history: of very 
laxge numbers of violations running into the hundreds, 

and by June of 1967, e Ete *: 2ction of ‘some viola- 
tions, there were still 1200. Second, a lohy history of 
negotiation between appellee and the Department of Licenses 
and Inspections concerning repair of the violations, during 
the course of which some very minor repairs were made, 

all for the purpose of postponing or avoiding compliance. 
Third,. the extremely slow pace of efforts by the District 
of Columbia Government to obtain compliance by appellee 
with the Housing Regulations, together with the very 


minor penalties ultimately involved for non-compliance, 


which made it possible to 


Running ugh all these themes is the 
lected fourth ne nant who must cont 


he deprivation 


and unsaf 


giving 

alre eady dirt nsani , unsafe fire-t 
ane the res mts were i feplorable 
circumstances D endix, r yee 


It was 


for trial. ft was June /) when the charges were 


ence imposed y udce Murni ry. 


tection for the “gs of their he 


the hist 


ted. Agai in Judge Murphy's words, 


", . . any careful examination of the evi- 
dence should have revealed to the District 
officials that Clifton Terrace was, as 
earlier described, a collection of dirty, 
unsanitary, unsafe fire traps. While it 
would be reasonable to delay the repair 


of hundreds of toilets 

stair wells, it is shockir 

reguiring seats on toilets 

extinguishers to be instal 

to be ee. at all. 

fact, 

were aaees 

corrected ial began." [Emphasis 
added]. Avpendix p. A 
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It is perfectly clear that appellee wes usinc 


negotiation and some minor : tall as! long as 


possible, to be afforded more time to continue: to col- 


lect rent for the premis while continuing to) inflict 


wretched conditions on the tenants of Clifton Terrace, 


among whom were appellant Appellee succeede 

Terrace was later sold and still 

had been accomplished. 

of Columbia Government indulged appellee 

It is not only tragic but incomprcehensit chat courts 

of this jurisdiction would lend aid 0 .ee in extrac- 
ting rent payments from its tenants in the face of such 
reprehensible and notorious viclation of the legal duties 
imposed by the Housing Regulations. Such conduct should 
never be condoned, much less assisted. The doctrine of 


illegality certainly should apply here. 
g Y ppy 


REMED AND DAMAGES 


It has long been the rule in this jurisdiction, 


that a tenant damaged by the failure of a landlord to 


ake 


ake pairs a i agread to do, the premises becom- 


ing renanta as a result, could abandon the premises 
as boeing constructively eviscte E against the 
landlord's claim for rent on the 31 fF that construc- 
tive eviction or could remain in the premises and sue 
the landlord for breach of his covenant, or make the 
repairs himselz’ an } ge it to the landlord. Pinching 


supra. 


for the rent had failed because > uz : had failed 


to repair the roof, wnspout na ¢ x f the building 


: the Housing Regulations 
have made the s i > rided eres a part of 
their rental sree! wi éllee, and that these 
standards are o£ % Yo; are: rcé with the covenant 


See pp. 26-47 of 
enzal Brief, 


In the course of its opinion, which resulted im the deci- 
sion that the defendant had no theory upon whith to base 
a plea that the unpaid rent was a lawful offset to the 
action for possession on the basis of nonpayment of rent, 
the Court set out the nature of the remedies available to 
a tenant for the failure of a landlord to ids by his 


covenant to repair. The Court cited the case of Piper 


v. Fletcher, 115 Iowa 143, 88 N.W. 380, as setting forth 


the rule: 


"That the tenant may recover damages for 
breach of covenant to repair is well 
Settled. He may also make the repairs him- 
self, and charge the cost of the same to 
the landlord, or he may recoup the damages 
in an action by the landlord for rent. 

The covenant to pay rent and the covenant 
to repair are independent, however, if 
failure of the landlord to repair does not 
work a forfeiture of rent, where the 

tenant remains in the occupancy of the 
premises. [Cite omitted]. But if the 
landlord fails to repair and in consecuence 


This case was decided before the enactment! of the 
Housing Regulations on Aug. 11, 1855, which appellants 
assert to have created the interests of tenants in a 
habitable hone. See Brief pp. 17-25 on "Interests 
Protected", before the adoption of the lan@lord/tenant 
rules of the Court of General Sessions, which allow 
such a set-off, and before the decision in Whetzel, 
supra, recognized that the Housing Regulations had 
¢reated those interests, for protection or exoneration 
of which private remedies lie. (See Interests Protected, 
pp. 17-25 of this Brief). Thus, only that portion of 
the decision dealing with available remedies remains 
vital. 


"the premis mm 2 the 
tenant may ak 1em az lia- 
bility for t it el To 
) became 
untenantable by reason of t landlord's 
failure to comply with 
the premises are untenantable 
as a result of the failure to repair, treat himself as 
evicted, abandon Oren > and escape liability for 
rent. Short of that, the tenant may resort to other 
repairs himself and charge 
landlord; (2) he may set off his damages 
action for rent; (3) he may sue for 
conclusively in the 
have been the defects of the defen- 
she tenant had legal remedies 


for the landlord's failure to perform on his agreement 


to repair. 


ants sought to avail themselves of 


a remedy set for .n the Pinching case, namely, to set-- 


off their damages i failure cf the landlord to make 
repairs in an action by the landlord for rent. This was 
pleaded in the section of their answer titled Set-off 


paragraph 1A, ". . . Plaintiff has failed and/or refused 


to maintain a habitable dwelling for @efendant: according 
to their agreement. This failure and/or xefusal has 
occurred in spite of repeated damands by the defendants 
to the plaintiff and in spite of repeated complaints 

by and on behalf of the defendant and others of these 
similar conditions to the proper authorities of the Dis~ 
trict of Columbia. All of the damage for the month of 


April had the premises been in a habitable condition under 


the Housing Regulations of the District of Columbia." 


Provision for such a claim in Set-off is made 


in Rule Four C, Section II Rules for the Landlord and 


Yenant Branch, D.C. Court of General Sessions Civil Rules: 


Rule Four C 


"In suits in this branch for recovery of 
possession of property in which the basis of 
recovery of possession is non-payment of' rent, 
tenants may set up an equitable defense or 
claim by way of recoupment or set-off in‘ an 
amount egual to the rent claim. No counter- 
claim may be filed unless plaintifi asks, for 
a money judgment for rent. The exclusion 

of prosecution of any claims in this branch 
shall be without prejudice to the prosecu- 
tion of any claims in other branches of the 
Counties 


That such is the proper procedure in this 
jurisdiction is settled in Seidenberg v. Burka, 106 A.24 


499 (D.C.C.A. 1954), at pace 500: 


"There is no question 
that when 

real prop 
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It should be clear from the foregoing that 
rules of court permit the bringing of s a set-off 


here involv 


controlling thé che se ££ was proper. <The 

appellant aims arose essentially out of the lack 
of authority in it i ict of Columbia to support appel- 
lants' claim that the Housing Regulations constitute a 
part of the ntal ag ment an therefore privately 


actionable for breach, together with the restricted view 


taken of the Whetzel holding, limiting it to traditional 


physical injury actions, thus blocking either theory of 
recovery. If this Court finds that the Housing Regula- 
tions constitute a part of the agreement, contract damaces 


are awarGable. The only remaining problem is then the 


nature of the benefit conferred by the rental agreement 


and, therefore, the measure of damages for its! breach. 


Appellants allege the creation of new interests 
by the Housing Regulations (See Brief, pp.A-l “Al2) Under 


that theory the measure of damages would be quite dif- 


7 5 > ° * 
ferent from the normally awarded damagés, which are set 


out elsewhere in this section. Appellants ass 

the Housing Regulations have created new, , 

interests in Health, Safety, Walfare and Morals as they 
are related to and affected by the condition of the rental 
housing in which a tenant lives. These interests are 
protected by the provisions of the Housin Regulations 
establishing minimum standards -tion, facilities 
and services because the strict £ Columbia Boa 
Commissioners have found 

damage and injury to the enumerated interests.; Thus, 
when a tenant enters and continues in a rental: relation- 
ship with a landlord, he does so in the expectation that 
the benefit he will obtain is a “clean, safe and sanitary 
- - . [habitation], in repair and free of rodents or 

worst oy D> in compliance with the standards of the Housing 


Regulations. This benefit will ensure the preservation 
7 


3. Section 2304 of the Housing Regulations 


and protection of the enumerated i res Violations 
ndards will, by definition, .damage or 
injure those interests 
Thus, compensation for a x > i be an 
ting to compensate t -ena Lar or injury to 
Necessarily i uded would be an 


sure the degree to which such breach tends 


is 


escape, Ges cti £ the will e vere LV to 


wrll to Learn, om to 


Gestruction of self-esteem and 


is evidenced by the higher 
such liv- 
are involved. 

While they are difficult to measure precisely, they are 

yet real and recognizable r s of slum dwellings. 


pe 


However difficult to measure, they constitute the damage 


which is done, and the matters which the Housing Regula- 


tions are intended to protect against. 


Similarly, a tort action for injury to the 


enumerated interests would lie for compensation of the 


same kind as just noted, if this Court finds that the 
Housing Regulations created new duties for a landlord 

and new interests of tenants. On this theory the Housing 
Regulations constitute the new duties owed by a landlord 
to a tenant, and the enumerated interests, health, wel- 
fare, safety and morals constitute the protected inter- 


ests. Thus, as Whetzel found the new interest of a tenant 


in safety in the interior of the premises, which interest 


Regulations, for injury to which a tort action was 
available, so also would the other enumerated interests 


be capable of injury so actionable. 


If this Court chooses to reject the theory of 


newly created interests and the type of injury: upon then, 


there remains, of course, the lesser interests. ana damage 


or injury, on which the recovery would be the difference 
in value of the premises as they exist and divs ageend 
rental at the level of compliance with the Housing Regu- 
lations. These would be available at the same measure 
in both Contract or Tort. In contract if, as seems per- 
fectly clear, the Housing Regulation Acangats Seen a 


part of the rental agreement. See Appellants argument 


on Habitability, at pp. 26- 47. In Tort if the Housing 


Regulation standards impose a statutory duty in the land- 
lord to provide mises in compliance, while creating 

an interest in 

premises, in compliance with the Housing Regulations. 
Any negligent breach of the s ard would then damage 
the tenant's interest in the property by diminishing 


the value of the premises. 


Existing case law supports this measure of 
danages, whether in contract or tort. See, 


Brothers Ke a. App. 246, 


(1936). i -enant amage would be the difference in 
value of the premises as they are and as they should be 


v. Piexson, 31 Ill. App. 


‘ries, Beall & Sharp 


Livingstons, 56 Apx 2 F.2d 150 (1926); 


case at bar, 


suing for breach. y of N xk v. Pike Realty Corp., 


247 N.Y. 245, 160 N.E. 359 (1928); Matzger v. Arcade Buil- 


—— 


ding and Realty Co., 102 Washington 423, 173 Pac. 47 (1918). 
If the tenant had made the repairs himself, the 
proper award would be the reasonable cost of those repairs. 


Seiderberg v. Burka, supra. 


Application of the ediately foregoing mea- 
sure of damages would, of course, result from a decision 
by this Court to reject the broader interests and measure 
of damages urged herein. This woulda constitute at once 
a rejection of the broader remedies and any consideration 


L 
do 


she damage done to a whole persen by such debilitating 


circumstances, substituting a recognition of the mere 


property interest in premises in a certain minimum con- 

dition. It is urged that such a decision woulda be in 

derogation not only of the ursently important human 2 

here involved, but also of the expressed intent of the 
the District of Columbia in 

adopting these regulations. 

Undex the doctrine of illegality, a 

final theory of relief, the remedy available to avop 

lants should have been the refusal of the trial court 

below to entertain appellee's action for possession on 


the ground that said action was based upon illegal per- 


formance of the rental agreement. 


Appellants respectfully urge this court that 
on the basis of the foregoing, alternative remedies in 
contract, tort or under the doctrine of illegality, should 
have been available in the trial court below, and that 


the court erred in denying relief. 


CONCLUSION 


This Court ( < ; available 
urged 
remedy should have been available 
ction for posse 


Upon such findi 


mange the Trial Court below for retrial. 
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for Appellan 
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STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 


1. Whether a landlord is entitled to judicial 
enforcement of a rental contract even though his performance 
of the contract has been grossly in violation of the Housing 


Code of the District of Columbia. 


2. Whether a landlord's obligations under the 
Housing Code are an implicit part of his contract with his 
tenant, so that the tenant can secure compensation for 
damages caused by the landlord's failure to comply with the 


Code. 


3. Whether a landlord's violation of the Housing 


Code gives rise to any non-contractual rights for tenants. 


This case previously was before the Court on the 
tenants' petitions for allowance of appeal from the judgment 
of the District of Columbia Court of Appeals. Those petitions 
were granted by an order filed on January 16, 1969 (per Bazelon 


and McGowan, JJ.). 


STATEM*NT CF THE CASE 


In these three consolidated cases, the appellee, 
First National Realty Corporation (hereinafter "First National") 
sought to evict certain of its tenants from an apartment 


project known as "Clifton Terrace."" The essential allegation 


in the suits was that those tenants were in default in payment 


of rent. 

The tenants acknowledged that they had not paid the 
rent claimed, but denied that they were obliged to do so 
because of First National's gross violations of the Housing 
Code of the District of Columbia. At trial, the court 
(Fickling, J.) rejected the tenants' proffers of proof with 
regard to the Code violations and directed the entry of 
judgment for First National. On appeal, the District of 
Columbia Court of Appeals affirmed. The BOS come to this 
Court on petitions for allowance of appeal pursuant to D. C. 


Code §11-301 +/. 


| In a fourth case, Grant v. First National Realty Corp., 


DCCA No. 4121, the petition for allowance of appeal, untimely 
filed, was denied for lack of jurisdiction. — 


below the statutory and regulatory 


background of this case aiid the history of these proceedings. 


1. The Housing Code of the District of Columbia 


At Icast since the beginning of this century, 
local, state and nationcl attention has focused upon an 
increasingly gcicvous propliem: the quantitative and quali- 
tative inadequacy of our housing stock. As early as 1901, 
the New Yor’ State lesisintuse, reccgnizing that "normal" 
market forees cncouragec Landlords to uliow their property 
to deteriorate, enacted the New York Tenement house Law, 

N.Y. Sess. Low ch. 334 (1901). That law identified a 
problem — tn2 existence o£ bed li-vring conditions for poor 
people — and proposed an effective meas of dealing with it: 
by placing on the lsudlord bligation to put the property 
into decent condition and to maintein it in that way. AS 
Judge Cardozo said in Aitz v. Licberson, 233 N.Y. 16, 134 
N.E.703, 704 (1922), holding that the standards imposed by 


the law were to be implied to be the lenclord's re-ponsibility: 


slzturs must have kcown that unless 
he rooms of the poor were made 
tandlord, they vould not be made by 
anyone. The duty impescd became commensurate 
with the need. 


= fs 


Other jurisdictions followed New York's lead, 


putting the weight of the state or local government behind 
efforts to compel landlords to maintain their property in 
safe, sanitary and habitable condition. See Grad, Legal 
Remedies for Housing Code Violations, Research Report No. 14 
to the National Commission on Urban Problems (1968), pp- 109- 
113. But such housing codes did not become common until 
Congress enacted the Housing Act of 1954 (68 Stat. 623 as 
amended, 42 U.S.C. 1451(c) ), refusing to expend any funds 
for urban renewal, public housing or federal mortgage financ- 
ing in any locality that did not have “a workable program for 
community improvement." The Housing and Home Finance Agency, 
responsible for administration of the Act, considered housing 
codes, including a provision prohibiting the occupancy of 
substandard dwellings, the principal means of preventing urban 
blight, and it urged their "vigorous enforcement"; it defined 
"workable program" to require housing codes: 

The goal for every city is the adoption of a 

comprehensive system of codes and ordinances 

which prescribe adequate minimum standards of 

health, sanitation, and safety under which 

dwellings may be lawfully occupied.’ The 

Housing Code is so important that a locality 

will be expected to have adopted and put such 

code into effect by December 31, 1955, in order 


to have a continued certification of its 
"Workable Program." 


HHFA, How Localities Can Develop a Workable Program for Urban 
Renewal (Sept. 15, 1954), p-6; see Johnstone, The Federal 
Urban Renewal Program, 25 U. Chi. L. Rev. 301, 337 (1958). 
The Commissioners of the District of Columbia 
responded to this congressional inducement by promulgating 
(on August 11, 1955) the Housing Reguiations of the District 
of Columbia, a portion of which - The Housing Code of the 
District of Columbia - establishes minimal standards for 
decent, safe and sanitary housing governing "every premises 
or part thereof occupied, used, or held out for use as a 
place of abode for human beings." (§2102). The Commissioners 
expressly found that there were residential buildings in the 
District of Columbia which were suffering "dilapidation, 
inadequate maintenance, overcrowding, inadequate toilet faci- 
lities, inadequate bathing or washing facilities, inadequate 
heating, insufficient protection against fire hazards, inade- 
quate lighting and ventilation, and other insanitary and 


unsafe conditions" and declared that those and similar condi- 


tions are "deleterious to the health, safety, welfare and 


Cu 
| Di 
morals of the community and its inhabitants." (§21C1). In the 


Housing Code, the Commissioners established specific structural 
and service requirements that they deemed essential to the health 
and welfare of residents of the District and declared unequivocally 
that it would be unlawful for a landlord to “rent or offer to rent” 
dwellings which were not in “a clean safe and sanitary condition, 
in repair, and free from rodents or vermin.” (2304). 

Other jurisdictions joined the District in accepting 


Congress‘ invitation to deal effectively with the ;roblem of bad 
3/ 


housing. As a nation, we recognized that: 


Miserable and disreputable housing conditions may 

do more than spread disease and crime and immorality. 
They may also suffocate the spirit by reducing the 
people who live there to the status of cattle. They 
may indeed make living an! almost insufferable burden. 
They may also be an ugly sore, a blight on the com- 
munity which robs it of charm, which makes it a 
place from which men turn. The misery of housing 
may despoil a community as an open sewer may ruin 

a river. 


2/This was a restatement of Congress‘ earlier determination in 
D.C. Code §5-791, that 
substandard housing and blighted areas***are injurious 
to public health, safety, morals and welfare, and it is 
hereby declared to be the policy of the United States to 
protect and promote the welfare of the inhabitants 
of the seat of the Government by eliminating all such 
injurious conditions by employing all means necessary 
and appropriate for the purpose. 
For a “similar expression of a community policy on the national 
level," see 50 Stat. 888 as amended, 42 U.S.C. 1401, and 63 Stat. 
413 as amended, 42 U.S.C. 1441. Whetzel v. Jess Fisher 
Management Co., 282 F.2d 943, 949 n. 14, 108 U.S. App. D.C. 385, 
391 n. 14. (1960) 


3/There were some 2,936 Workable Programs as of December 31, 196€6. 
1966 Stat. Yearbook, U.S. Dept. of Housing & Urban Development. 
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Berman v. Parker, 348 U.S. 26, 32 (1954). By 1959 we could note: 


The need to maintain basic, minimal standards of 
housing, to prevent the spread of disease and of that 
pervasive breakdown in the fiber of a people which is 
produced by slums and the absence of the barest essentials 
of a civilized living, has mounted to a major concern 
of American government. 

Frank v. Maryland, 359 U.S. 360, 371 (1959). 


And through these years, enforcement of housing codes 


has been recognized as perhaps the single most powerful weapon 
against bad housing. Congress consistently has acteg to strengthen 
code enforcement programs. The 1964 amendments to the National 
Housing Act expressly require that no locality shall receive 
specified federal funds until it can show to the satisfaction of 
the Department of Housing and Urban Development that it has a 
code establishing minimum standards of health, sanitation and 
occupancy and that it has carried out an effective program of 
code enforcement. 78 Stat. 785 (1964), 42 U.S.C. 1451(c) (Supp. 
1967), amending 68 Stat. 623 (1954). In its report on the amending 
legislation, the House Banking and Currency Committee emphasized 
again its desire that housing code standards be fully enforced: 

The committee believes that in many neighborhoods a 

program consisting primarily of intensive code en- 

forcement could eliminate the first stages of slum 

and blight and prevent the need for subsequent 

clearance or rehabilitation activities. (H.R. Rep. 

No. 1703, 88th Cong., 2d Sess. (Aug. 5, 1965) J 


As recently as last year, two national commissions 


appointed by the President of the United States to study urban 


iota 


housing problems concluded that Housing Codes and their vigorous 
enforcement were indispensable ingredients in any scheme to up 
grade the quality of housing in American cities. Report of the 
National Commission on Urban Problems (1968), pp. 58-69 (thé 
“Bouglas Commission Report") and Report of the President's 
Committee on Urban Housing (1968), pp. 105-106 (the "Kaiser 
Committee Report"). As Professor Grad states: 

While existing housing shortages may compel persons 

of low income to live in deteriorated housing until 

it can be replaced, only code enforcement--including 

such government-supported programs as municipal 

repairs or public receiverships--may satisfy thedr just 

demands for the maintenance of minimal housing standards. 

{[Grad, supra, pp.1-2.] 
2. Code Enforcement in the District of Columbia 

The Department of Licenses and Inspections has primary 
responsibility for enforcement of the District of Columbia's 
2/ 

Housing Code.— Its housing inspectors make inspections routinely 
or when the department receives a complaint about certain permises. 
When violations of the regulations are found, the Department sends 
to the owner or manager of the property a notice of violation 
and an order to effect correction within a period of time set by 
the Department (§2701). The owner may request an extension of 


the time for compliance or a variance excusing him from compliance 


altogether (§2702). From an adverse decision of the Department 


2/ Reorganization Order No. 55, Part III, C., 6., 1D.C. Code, Appendix 
at 137 (1967). 


On 


on either of these requests or the determination of a violation 
itself, or the denial of 4 housing license, the owner may appeal 
to the District of Columbia Board of Appeals and Review (§1302). 
If the responsible person fails to comply with the Department's 
or the Board's decision, the case is seferred to the Corporation 
Counsel for prosecution (§2104). The Corporation Counsel's 
office convenes an informal enforcement hearing, very often 
grants additional extensions of time within which to correct 


violations and only i extreme cases brings the matter to court 


: atte: syst : 
seeking criminai penalties .~ Clogged court dockets and continu- 


ances provide the landlord with additional means by which to 
forestall correcting code violations. Virtually all of the few 
Housing Code pr=zsecutions which actually come to trial result only 
in suspended sentences. 

Despite the clear intention of Congress and the Commis- 
sioners that the minimum housing requirements established in 
the Housing “ode be fully and effectively applied , the Housing 
Code has not been adequately enforced in the District. Part of 
the story of inadequate enforcement is told by statistics. The 
1960 Census Reports disclosed the existence in the District of 
Columbia of 43,922 dwelling units either dilapidated and deterio- 
3/ Schoshinski, Substandard Housing in the District of Columbia: 


A Need for Administrative and Statutory Reform, 15 Amer. U. L. 
Rev. 223, 227 (1966). 
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rating or lacking essential facilities ° . Reaien of Progress 
Under the Workable Program for Community Improvement submitted 
by the District of Columbia to the United States Department of 
Housing and Urban Development (April 25, 1968), “i 1. The 
National Capital Planning Commission reported in 1966 that there 
were some 36,000 households in Washington, including more than 
100,000 people, living in structurally substandard housing or 
housing lacking essential facilities. Report of the National 
Capital Planning Commission, Problems of Housing People in 
Washington, D. C. (1966). According to the 1966 Annual Report of 
the Community Renewal Program for the District of Columbia, 
“nearly one-tenth of all housing is in sufficiently bad condi- 
tion to be scheduled for removal; 25,000 out of 270,000 housing 


4/ 


units ."'— 


The NCPC Report suggests what the statistics mean in 


human terms (at 410): 


‘*poor families are responding to Washington's housing 
shortage by doubling and overcrowding; by living in 


nl 


4/ Reprinted in Hearings before the Subcommittee on Business and 
Commerce of the Senate Committee on the District of Columbia, 89th 
Cong.,2d Sess. (1966). ("Senate Hearings"), p. '227. 

In testimony before the Senate Subcommittee, Tolian-Dugas, -tken 
Director of Neighborhood Legal Services and now Director of the 
Department of Licenses and Inspections of the District of Columbia, 
reported on a 1965 United Planning Organization survey of six low- 
income areas of Washington, showing that no fewer than 12% and as 
many as 41% of the units surveyed displayed “substantial states of 


=< 


structurally substandard or other hazardous housing; 

by sharing or doing without hot water, heat, light, 

or bathroom facilities; by farming out their children 
wherever they can; by denying their children exist to 
landlords and public officials; by paying rents which 

are high compared to incomes so they must sacrifice 

other living necessities; and by living without dignity 
or privacy. Each one of these features has been measured 
separately or has been observed in Washington's poverty 
areas," 


Plainly, the lack of vigorous code enforcement is at 


least partially responsible for the tremendous number of substandard 


P) 
dwellings in Tee aCone ae District government itself has re- 


cognized this fact. ‘he progress report on the Workable Program 
submitted by Mayor Washington to the Department of Housing and 
Urban Development j acknowledges that there are “in- 
adequacies in both the present Housing Code and the procedures and 
powers by which such regulations are enforced***" 8/ Indeed, one of 
Congress’ reasons for bringing urban renewal to the District was 
its finding that “control by regulatory processes {has] proved 


inadequate and insufficient to remedy the evils***," D.C. Code 


§5-701. 


4/ (footnote con'd) disrepair." 


Senate Hearings, p. 114. See also the testimony of Harris 
Weinstein, of the Washington Planning & Housing Association, at 59-67. 


5/ See Schoshinski, Substandard Housing in the District of Columbia; 
A Need for Administrative and Statutory Reform, 15 Amer. L. Rev. 223 
(1966). 


6/ Workable Program Report, supra, Pp. 7-D. 


The District is not alone in its difficulties with code 


enforcement. Similar problems plague code enforcement agencies 
throughout the acne The reasons for lack of enforcement are 
many. A great many landlords believe that they can forego the 
expense of correcting code violations, continue eS collect rents 


on the property and risk only occasional enforcement procedures 


and a small fine.8/ For example, in the District of Columbia in 


1966, of 3,718 cases sent by the Department of Licenses and 
Inspections to the Corporation Counsel for enforcement, only 88 
persons were subsequently found guilty in judicial proceedings. 
Of these, only one received a sentence; the Bene 87 persons re- 


ceived only suspended fines and sentences. None of them received 


Leone ee EEene 


7/ See, @.8-, Castrataro, Housing Code Enforcement: A Century of 
Failure in New York City, 14 N.Y.L.F. 60 (1968) | Enforcement of 

New Orleans Housing Code - An Analysis of Present Problems and 
Suggestions For Improvements, 42 Tul. L. Rev. 604 (1968); Note, 
Enforcement of Municipal Housing Codes, 78 Harv. L. Rev. 801 (1965) 3 
Gribetz and Grad, Housing Code Enforcement: Sanctions and Remedies, 
66 Colum. L. Rev. 1254 (1966); Comment, Substandard Housing and the 
Law in the District of Columbia, 12 How. L. J. 137 (1966), Comment, 
Rent Withholding and the Improvement of Substandard Housing, 53 Calif. 
L. Rev. 304 (1965). 


8/ Schorr, Slums and Social Insecurity, Research Report No.1, 


Div. of Research and Statistics, Dept. of Health, Education 
and Welfare (1963), p- 893; Grad, Supra, p.5. 
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9 
an unsuspended fine.~ In the entire history of code enforcement 


in the District, we can find no record of any landlord's having 
spent time in jail for code violations. The overwhelming number 
of violations are resolved through conciliation and accomodation. 
But this process results in unreasonable delay of as much as a 
year and a half before repzirs are actually win ae! 

In SAREE SEIS Or ae aa agencies are understaffed 

1 

and Ere Certainly this is true in the District of 
Columbia. In 1966, the Department of Licenses and Inspections 
requested authorization to employ 130 housing inspectors; in 
1968 it still had only 105.22/ As former Commissioner General 
Duke observed, "We would never say we have enough inspectors to 
do the job we would want to do in this area. "13/ 

Whatever the reasons, there can be no doubt that the 
Housing Code is not strictly enforced in Washington and that the 
9/ Statistics on Housing Code Enforcement in the District of 


Tolumbia, prepared by J. J. Ilgenfritz, Director of the Department 


= Licenses and Inspections, Aug. 5, 1966, Senate Hearings, supra, 
- D4. 


10/ Wald, Law and Poverty Report to the Office of Economic 
Opportunity (1965) - = 
Douglas Commission Report, sopra, p. 68. 


Senate Hearings, supra, p. 317; Workable Program Report, p. 5. 


Senate Hearings, supra, p. 317. 
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consequences are tragic. As the National Capital Planning 


Commission observed in its recent report: 


more than 100,000 children are growing up in 
Washington now under one or more housing conditions 
which create psychological, social and medical im- 
pairments, and make satisfactory home life difficult 
or a practical impossibility. 


The inadequacy of the District government's code enforce- 
ment activity is illuminated by 4 consideration of the very pro- 
perty involved in this case--the apartment complex known as 
"Clifton Terrace."" The story is told in the opinion of Judge 


Tim Murphy, of the District of Columbia Court of General Sessions, 


——_ 


14/ woPC Report, supra, Pp. 48. While it is not necessary here to 
describe at length the social miseries which accompany slum housing 
conditions, it is’ important to note the effects of poor housing on 
one's ability to move out of poverty, described in a recent study 
undertaken for the Department of Health, Education and Welfare. 

‘The type of housing occupied influences health, behavior 
and attitude, particularly if the housing is desperately inadequate." 


"Those influences on behavior and attitudes that have been es- 
tablished bear a relationship to whether people can move out of or 
stay out of poverty. The following effects may spring from poor 
housing; a perception of one's self that leads to pessimism and 
passivity, strees to which the individual cannot adapt, poor health, 
and a state of dissatisfaction; pleasure in company but not in soli- 
tude; cynicis: about people and organizations; 2 high degree of 
sexual stimulation without legitimate outlet; and difficulty in 
household management and child rearing; and relationships that tend 
to spread out in the neighborhood rather than deeply into the family. 
Most of these effects, in turn, place obstacles in the path of 
improving one's financial circumstances. [Schorr, Supra, Pp. 31-32.]" 
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The lax enforcement and prosecution of the regulations 


during the past is demonstrated by the instant case. L6/ 
While’the Court believes voluntary compliance should first 


be sought, any careful examination of the evidence should 
have revealed to the District officials that Clifton 
Terrace was as,earlier described, a collection of dirty, 
unsanitary, unsafe fire-traps. While it would be reason- 
able to delay the repair of hundreds of toilets and re- 
building stair wells, it is shocking that an order re- 
quiring seats on toilets or fire extinguishers to be 
installed should have to be negotiated at all. As a 
matter of fact, these particular orders to repair were 
given in June of 1966, and were not corrected when the 
trial began. 


16/ Judge Murphy says that: 


"To describe the prior enforcement system as haphazard 


and ineffective is being charitable--it was much worse. 
Testimony adduced at trial and the Court's observations 
in other cases in the past reveal that individuals 
criminally charged with housing violations were permitted 
to continue their cases almost indefinitely--with the 
almost certain belief that if the repairs were made or 
the property sold the charges would be dropped. Paren- 
thetically, charges were not filed until housing officials 
exhausted every reasonable, informal method to secure 
compliance. The flagrant offenders in terms of numbers 
of violations or those who just refused to comply had 
only to fear modest fines in court because the prosecu- 
tor never scught to apply the strict enforcement of the 
law as a deterrment to prevent the development of slums." 


Unfortunately, Judge Murphy's optimism about future code enforce- 
ment activity has not been borne out, as suggested by Chief Judge 
Greene's opinion in District of Columbia v. John R. Byrns, Crim. 
No. 27670-68 (Feb. 14, 1969). For the convenience of the Court, 
we have reproduced this opinion at App. 29a-352. 


3. This Case. 

Given this background, we turn to the cases that are be- 
fore the Court. These began as summary landlord-tenant proceedings, 
brought by First National in April, 1966, seeking possession because 
of non-payment of rent due April 1 of ‘hat ees 

The tenants filed identical answers, maintaining that 
because of First National's gross violations of the “Housing Code 


| 17/ 
they were not obliged to pay any rent to First NationalT We know 


from Judge Murphy's opinion something of the condition of the 


property at that time; 


During mid-1966, when the District was giving orders to 
repair, the premises were already dirty, unsanitary, un- 
safe fire traps, and the residents were living in de- 
plorable circumstances. In spite of these conditions, 
the District negotiated for over a year before filing 
charges and then agreed to 4 6-month continuance. 

None of the deficiencies mentioned in the informations, 
major or minor, had been corrected during the one-year 
period. /Emphasis in original. / 


Defending the suits, the tenants asked: 


That this Court accept payment into the Registry of the 
Court or in any other manner deemed appropriate of the 
monthly rent for the month of April and all succeeding 
months, to be held by this Court pending such arrangements 
as are just and proper and will secure compliance by 

the Plaintiff with all applicable law pertaining to the 
provision of habitable premises to the Defendants under 
the Housing Regulations of the District of Columbia. 


17/ ‘For the convenience of the Court, we have reproduced in the 
Appendix to this brief (App. la-4a) the tenants' entire answer. 
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When the cases came on for trial, counsel for First 
National objected to any mention of Housing Code violations, 
arguing "that any such reference would be unduly inflamatory 
because of the large number of violations."' Although the tenants' 
counsel insisted that proof of the violations "formed an indispen-~ 
sable basis of the defense and the establishment of the set-off," 
the Court forbade him to mention the violations in his opening re- 
marks to the jucy.28/ 

The tenants' counsel then offered to prove, amohg other 
things, "that there are approximately 1500 violations of the 
Housing Regulations of the District of Columbia in the building 
at Clifton Terrace, where Defendants resided, some affecting the 
premises of this Defendant directly, others indirectly, and all 
tending to establish a course of conduct of violation of the 
Housing Regulations to the damage of Defendants and of others 


similarly situated." 19/ 


18/ This account is taken from the settled statement of Proceedings 


19/ With regard to the landlord's course of conduct, Judge Murphy 
observed (App. 19a ): 


While it is true the corporation has no prior record 
(the previous conviction in November is still on 
appeal), the degree of misconduct on behalf of the 
defendant reaches incredible proportions, and must 
be treated as such. 
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Although the Court rejected this and the tenants’ other 


proffers, we know from Judge Murphy's opinion something of the 


nature of the violations (App. 15a-16a): 


(1). 


The informations in these cases fall into four categories: 


Three (3) violations of the Zoning regulations. The 


defendant failed to get a certificate of occupancy to use 
the premises. The certificate would not have been issued 
unless the buildings complied with the zoning and building 
regulations. 


(2). 


Three (3) violations of -the Plumbing regulations. 


These violations relate in large part to the failure to 
have vacuum devices on toilets in numerous apartments as 
well as a failure to have proper plumbing, gas fittings 
and faucets in many apartments. They also include, among 
other things, a failure to have seats on three toilets, 

a lack of plugs for sinks, broken gas range in one apart- 
ment and lack of waste equipment for some sinks. 


(3). 


Three (3) violations of the D.C. Building Code. 


These violations relate primarily to fire safety con- 
ditions. They include, among others, 2 failure to 
enclose stairs, provide for fire doors, have doors 
swing out, and to install a fire alarm system, The 
violations also relate to the failure to install fire 
extinguishers, exit and emergency lights. 


(4). 


Ten (10) violations of the housing regulations. 


These violations cover a broad range of conduct, in- 
cluding but not limited to broken windows, broken 
step treads, peeling wall coverings, broken window 


sills, surfaces needing paint, holes in floor, loose 
plaster, weak floors, missing electrical outlet, face- 
plates missing. The violations also relate to rat- 
prcofing, repairing a stove and removing an abandoned 
vehicle from the parking lot. 


Having rejected all of the tenants’ evidence, the Court directed 


that judgment be entered for First National. 
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On appeal, the District of Columbia Court of Appeals 
affirmed, holding the existence of Housing Code violations during 
the term of the tenancy to be totally irrelevant. The Court ac- 


snouLlecesithat proof of Code violations as of the beginning of the 


tenancy would have precluded plaintiff's recovery on its illegal 
0/ 
contract,— but mainta/ned that if the tenants' proof of viola- 


tions ran only to the term of the tenancy, the landlord's right 
to enforce its contract was absolute. The tenants timely filed 
petitions <c allowance of appeal to this Court, which were 


granted (per Bazelon 2nd McGowan, JJ.) on January 16, 1969. 


20/ Lillie Brown v. Southall Realty, 237 A.2d 834, Petition for 
Allowance of -.ppeaj denied, July 16, 1968, certiorari denied, 
__U.S.__(37 U,8.L. Week 2247) (January 13, 1969) . 


ARGUMENT 


Introduction and Summary 


The simple question presented by this appeal is 
whether, in a suit for possession because of non-payment of 
rent, it is or can be relevant for the tenant-defendant to 
prove the existence and effect of Housing Code violations 
during the period of occupancy. In this case, the trial 
court refused to admit any evidence relating ts Code vio- 
lations, and the District of Columbia Court of Appeals 


affirmed that holding. Thus if under any theory the evi- 


dence could have been relevant, ‘the judgment below should 


be reversed. 

We submit -- and we argue in Part I -- that the 
evidence should have been admitted because, if proven, it 
would have required the court to hold that First National 
was not entitled to any recovery whatever. Our contention 
is that a landlord who commits egregious Sioiecions of the 
Housing Code is not entitled to collect Penes and that he 
therefore cannot maintain or recover in a suit for posses- 


sion because of non-payment of rent. 


a I 
In Part II, we show that even if gross Housing 

Code violations did not totally preclude the landlord's 

attempt to collect rent, they would be relevant to establish 

the extent of the tenant's right to set-off or recoup against 
the rent claim compensation for whatever damages to which he 
may be entitled because of the violations. 

I. THE TRIAL COURT ERRED IN REFUSING TO ACCEPT THE TENANTS' 
OFFER TO PROVE. EGREGIOUS HOUSING CODE VIOLATIONS BECAUS 
THAT SUBMISSION, IF MADE, WOULD HAVE DEFEATED ENTIRELY 
THE LANDLORD'S CLAIM THAT RENT WAS DUE. 

The holding of the courts below was taat the 


tenants' proffered proof of tne existence and extent of 


Housing Code violations at Clifton Terrace was not relevant 


in the suits for possession brouzht by First National. We 
show below that this nolding was wronys because tine tenants' 
allegations, if proven, would have required the Court to 
deny First National any recovery at all: because the Housing 
Code expressly precludes such recovery, and because or tne 
public policy that informs the Code. 

A. It is perfectly clear that the Housing Code 


imposes upon 4 landlord a continuing duty to maintain 
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residential property in conformity with the Code. Thus, for 
example, §2401 directs that 
The owner or licensee of each residential building 
shall provide and maintain the facilities, utilities 


and services required***Each such facility or util- 
ity shall be properly and safely installed, and be 


maintained in a safe and good working condition. 
[Emphasis added] 
and §2501 requires that 
Every premises accommodating one or more habitations 
shall be maintained and kept in repair so as to 
provide decent living accommodations for the occu- 
pants. This part of the Code contemplates more than 
mere basic repairs and maintenance to keep out the 
elements; its purpose is to include repair and 
maintenance designed to make a premises or neighbor- 
hood healthy and safe. [Emphasis added] 
There can be no serious doubt that the Code imposes 
a duty of continuing maintenance, for the lack of continuing 
maintenance was one of the evils which the Housing Code 
expressly was designed to remedy. The Commissioners * decla-~ 
ration of the purpose of the regulations, in $2101, specifies 
“inadequate maintenance" — and other continuing evils — as 
conditions “'deterious to the health, safety, welfare and 
morals of the community and its inhabitants." 


It is equally clear, we submit, that the Housing 


Code's prohibition of any rental relationship in violation 


of the Code goes not only to violations that: exist when a 


6 
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tenancy first is entered into, but also to violations of the 
continuing duty of compliance. Thus, §2301 states that "no 
owner, licensee or tenant shall occupy or permit the occupancy 
of any habitation in violation of these regulations," and 

§ 2304 provides that ‘no persons shall rent or offer to rent 
any habitation, or the furnishings thereof, unless such 
habitation and its furnishings are in a clean, safe and 
sanitary condition, in repair, and free from rodents or vermin." 
Indeed, it would be unreasonable to suggest that the Code 
forbids a landlord to rent property that is in violation of 
the Code at the time the tenancy is created, but allows him 

to continue to rent the property, doing nothing at all to 
maintain it, so long as it was in compliance when the tenancy 
first began. The evil inherent in an overcrowded, or heat- 
less, or roach-ridden apartment has nothing whatever to do 
with whether there were as many children, or as little heat, 
or as large a supply of roaches, when the tenant first moved 


in as there are now. The landlord who entices a tenant into 


a well-maintained home, then relies on the housing shortage 


and human inertia to preserve his rent income even though he 
stops spending anything to maintain the property, is not less 
culpable than a landlord who nevex troubles to put his property 


into decent condition. 
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Since the Code imposes a continuing ener and 
prohibits a rental relationship in violation of that continuing 
duty, it necessarily follows that a landlord vito violates that 
continuing duty cannot collect rent during peel neraciion of 
the violations: the Code expressly forbids this. Since the 
Code forbids a landlord to "rent" premises in violation of the 
Code, a court ought simply to deny a landlord any recovery 
where the basis for his request for recovery is an illegal 
act: the renting of property in violation of § 2304. 


To be sure, the court's disposition of such a case 


would not be automatic: a tenant could not simply prove the 


existence of one Code violation, and insist that the court 
therefore refuse to allow the landlord any recovery. The 
tenant would have to prove that the landlord's violations 
were such that the premises were not “in a clean, safe and 
sanitary condition, in repair, and free from rodents and 
vermin."' If the landlord's violations are trivial, his 
rental of the property is not in violation of § 2304; but 
where the landlord's violations ‘are Saharan etal so that 
the court determines that the premises are not "in a clean, 
safe and sanitary condition," then § 2304 explicitly makes 


the rental illegal, precluding the landlord's recovery. In 


Gee 


this case, the tenants offered to prove not one violation 
or two, but 1500. Plainly, the tenants were offering to 
prove that Tirst National was maintaining their apartments 
in violation of §2304 — in unclean, unsafe and insanitary 
condition. They should have been allowed to prove that 
their landlord's recovery was precluded by the plain terms 
of the Housing Code. 

B. We think, as we have urged above, that the 
Code expressly prohibits the rental of property in violation 
of the regulation, and the court therefore ought not enable 
the landlord to compel a tenant to make a rent payment for 
premises that are unsafe and insanitary. But, even if the 
Code did not specify this result, we would think it compelled 
by considerations of public policy. 

As we have shown in more detail (supra, pp.3-8), 
the Housing Code of the District of Columbia, like similar 
codes in other jurisdictions, was enacted in response to 
Congressional concern with a problem of major proportions: 


the prevalence of inhuman housing conditions throughout the 


nation. As this Court said in Edwards v. Habib, 397 F.2d 687, ___ 


U.S. App. D.C. (1968), certiorari denied, U.S. 


(37 U.S.L.Week 3247) (Jan. 13, 1969), "the housing 
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and sanitary codes, especially in light of Congress’ explicit 


direction for their enactment, indicate a strong and pervasive 
congressional concern to secure for the city's slum dwellers 
decent, or at least safe and sanitary, places to live." 
[Footnotes omitted] Moreover — again, as we have pointed 
out above — the Code's primary enforcement mechanism, the 
criminal sanction available at the behest of municipal 
enforcement authorities, has been proven to be inadequate 
to deal with the problem — not only Bae toneny and in the 
District of Columbia generally, but specifically with regard 
to the property that is involved in this case, the apartment 
complex known as Clifton Terrace. We cannot blink the fact 
that the crucially serious problem with which Congress and 
the District Commissioners have been concerned — the exist- 
ence of dreadful living conditions for many ai people — 
has not been ameliorated by the public enforcement mechanism. 
Given this background, the courts of this jurisdiction 
have recognized an obligation to improve the effectiveness of 
Housing Code enforcement in the District. It was for this 
reason that this Court held in Edwards that the landlord's 
traditional right to evict at his pleasure had to be circum- 


scribed so as to prohibit an eviction that was motivated by 


the tenant's having reported Housing Code violations to the 
municipal authorities (sl. op. PP- 21-22): 


Effective implementation and enforcement of the 
ccdes obviously depend in part on private initi- 
ative in the reporting of violations. Though 
there is no official procedure for the filing of 
such complaints, the bureaucratic structure of 
the Department of Licenses and Inspections 
establishes such a procedure, and for fiscal 
year 1966 nearly a third of the cases handled 
by the Department arose from private complaints. 
To permit retailiatory evictions, then, would 
clearly frustrate the effectiveness of the 
housing code as a means of upgrading the quality 
of housing in Washington. [Footnotes omitted] 


These same considerations impelled the District of 


Columbia Court of Appeals' decision in Lillie Brown v. Southall 


Realty, supra: 


It appears that the violations known by appellee 
to be existing on the leasehold at the time of 

the signing of the lease agreement were of a 
nature to make the “habitation unsafe and unsani- 
tary. Neither had the premises been maintained 
or repaired to the degree contemplated by the 
regulations, i.e. "designed to make a premises*** 
healthy and safe." The lease contract was, there- 
fore, entered into in violation of the Housing 
Regulations requiring that they be safe and 
sanitary and that they be properly maintained. 


The plain holding of the District of Columbia Court 


of Appeals in Lillie Brown was that the Court would not 
effectuate a private agreement whose enforcement would frustate 


the purposes of the Housing Code: 
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A reading of Sections 2304 and 2501 infers that 

the Commissioners of the District of Columbia, in 
promulgating these Housing Regulations, were 
endeavoring to regulate the rental of housing in 

the District and to insure for the prospective 
tenants that these rental units would be "habitable" 
and maintained as such.. The public policy 
considerations are adequately stated in Section 2101 
of the District of Columbia Housing Regulations, 
entitled "Purpose of Regulations.’ To uphold the 
validity of this lease agreement, in light of the 
defects known to be existing on the leasehold prior 
to the agreement (i.e. obstructed commode, broken 
railing, and insufficient ceiling height in the 
basement), would be to flout the evident purposes 
for which Sections 2304 and 2501 were enacted. 
[Footnotes omitted] 


The reasoning of the Court in Lillie Brown controls 
this case; here, as there, to allow the landlord to recover 


would be “to flout the evident purposes for which Sections 


2304 and 2501 were enacted." 


The District of Columbia Court of Appeals attempted 


to distinguish this case from Lillie Brown by emphasizing that 
in that case the violations existed before the tenant took 
possession of the property. But there is no Peascd why the 
time of the violations should determine what effect they have. 
As we have shown above, nothing in the Code distinguishes 
between pre- and pendant-occupancy a ereetons: Certainly 
there is no policy reason for drawing the distinction: indeed, 


if a landlord's violations occur before occupancy, the 
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prospective tenant may have some ability to require correction 
as a condition of renting; but a tenant in possession is much 
less able to influence his landlord to make repairs, for he 
is inhibited from exercising his ultimate weapon — moving 


out — not only by the dearth of alternative housing, but 


also by the expense and inconvenience of ee all Thus, if 


there were a basis for distinguishing between violations that 
precede the tenancy and those that occur during the tenancy, 
considerations of common sense and public policy would 
counsel that the tenant be assisted in inducing correction 
of those that occur during cccupancy. There is every reason 
to apply the sanction of non-enforcement to a landlord who 
defies the continuing obligation imposed by the Code, 
deliberately allowing the property to fall into disrepair. 

The basis for the decision in Lillie Brown was 
the general rule that when a contract violates a statute or 


ordinance designed for regulatory purposes, that contract is 


ar c£, Edwards, sl. op. at 23: In light of the appalling 
condition and shortage of housing in Washington, the expense 
of moving, the inequality of bargaining power between tenant 
and landlord, and the social and economic importance of 
assuring at least minimum standards in housing conditions, we 
do not hesitate to declare that retaliatory eviction cannot 
be tolerated [Footnotes omitted]" 
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illegal and cannot be enforced. Precisely the same rule 


applies where the performance of a contract, rather than its 
jnitiation, is illegal. Professor Williston sex it cleanly 
(6 Williston, Contracts 71751 (Rev. 24., 1936), Lemphasis 
added] ): 


The illegality of the Plaintiff's conduct is the 
vital test, not only as shown by the character of 
the contract itself, but by his acts in performing 
ite, It is true that not every illegal act in 
performing a contract will vitiate recovery***. But 
if the performance actually rendered’ by the Plain- 
tiff is something in itself forbidden by law, the 
fact that the bargain was in such general terms 
as to cover either the illegal performance or a 
lawful performance, and that both parties origi- 
nally had no intention to have the performance 
unlawful, will surely not justify recovery on the 
bargain if the illegality is serious or more than 
an incidental part of the performance*** , It 
would be a novel public policy which would deny 
recovery against a wrongdoing principal where both 
parties originally had an evil intent, and would 
allow recovery against an innocent principal when 
the Plaintiff is equally guilty in both cases. 

t the illegality of the contract but the ille- 
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gality of the Plaintiff's conduct either in entering 


into or in performing the contract is the true 


ground for denying recovery. 


And this is the rule of the Restatement: 


Any bargain is illegal if either the formation or 
the performance thereof is prohibited by consti- 
tution or statute. [Restatement of Contracts (1932) 
5580. ] 
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See also 6A Corbin, Contracts (1962) §1374. It is perfectly 


clear that the Code requires that property be maintained in 
22/ 


decent condition ; if First National's performance of its 
rental contract contravenes the Code, First National cannot 
compel a court to enforce its contract. 
A pertinent application of this principle is that 
of the Supreme Judiciai Court of Massachusetts in Tocci v. 
Lembo, 325 Mass. 707, 92 N.E. 2d 254 (1950), involving an 
attempt by a builder to recover for having erected a house. 
The defendant pleaded illegality of performance of the contract 
because the builder had not secured either the required 
authorization from the Veterans Emergency Housing Program or 
the required priorities for obtaining the building materials. 
The Court held that the builder could not recover (at 255-256): 
The contract itself was not illegal. It did not 
necessarily contemplate the violation of the 
governmental regulations***, It becomes necessary 


to determine, therefore, whether the plaintiff 
is barred by his illegal performance .*** The judge 


zz Compare Kanelos v. Kettler, __ U.S. App. D.C.— , —— F.2d 
(No. 21,215, . decided Oct. 2, 1968), ‘here this Court 
noted (sl. op. p.8) that "Appellee owed appellant the obliga- 
tion, mandated by the Housing Regulations, to maintain the 
leased apartment***in a reasonably safe condition." [Footnote 
omitted] 
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found that the structure here was erected in 
violation of the Federal regulations pertaining 
thereto. They were binding on the plaintiff as 

a part of the 'law of the land.' See Schaffer v. 
Leimberg, 318 Mass. 396, 405, 62 N.E. 2d 193. 
Clearly the acts of the plaintiff were in viola- 
tion of public policy. See Council v. Cohen, 303 
Mass. 348, 352, 21 N.E. 2d 967. The| courts will 
not lend their aid to relieve parties from the 
results of their own illegal adventures. 


See also Hawes Electrical Co. V. Angell, 164 N.E. 
24 143 (S.J.Ct. Mass. 1955) (failure to ae ermit 
prevented recovery on contract); Leuthold v. Stickney, 133 
N.W. 856 (S.Ct. Minn. EL NaS to provide fire escape 
precluded recovery of rent); Ingersoll v. Randall, 14 Minn. 
400 (Plaintiff cannot recover on a threshing contract because 
his threshing machine did not comply with safety laws) ; 
Weyerhaeuser Co. V. Carolina Power & Light Con, 257 N.C. 717, 
127 S.E. 2d 539, 542, (1962) ("It is true that agreements, 


the performance of which violate statutory provisions relating 


to the subject, are against public policy, and agreements 


against public policy are void "); New Haven R. Co. v. 1.C.C., 


——— 


71) In Leuthold, the Court explained (133 N.W. at 857): "The 


violation of the law was a continuing one during the entire 

term of the lease and affected directly and materially the 
premises leased. The absence of a fire escape, in the view of 
the law, made the leased premises dangerous and their occupancy 
opposed to the public policy expressed in the law. The permitted 
occupancy of the premises is the sole consideration for the 
promise to pay rent here sought to be enforced. Plaintiff's 
claim for rent cannot be separated from his unlawful act in 
failing to provide the premises with the prescribed fire escape." 
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Two recent decisions of the Supreme Court make clear 


that when a penal statute is violated to the detriment of those 


intended to be protected, an appropriate sanction is a court's 


refusing to allow the wrongdoer any benefits of his contract — 
regardless of when the illegality occurs. 

United States v. Mississippi Valley Co., 364 U.S. 
520 (1961) involved a contract between the Atomic Energy 


Commission and a private concern; the AEC cancelled the contract 


ee Cases in which courts have enforced contracts despite 
illegality in their performance have been those in which the 
innocent party was not injured by the illegality or would be 
injured by nonenforcement of the contract. See, e.g-, In re 
Petersen's Estate, 42 N.W. 2d 59 (S.Ct. Minn. 1950) (enforce- 
ment of will drawn by layman in violation of law requiring legal 
draftsman); Lew Bonn Co. v. Hermen, 135 N.W. 2d 222 (S.Ct. 
Minn. 1965) (failure of builder to get electrical permit did 
not justify denying him recovery when all work was done in 
actual compliance with code); Bucella v. Schuster, 164 N.E. 

24 141 (S.J.Ct. Mass. 1959) (failure of workman to obtain 
blasting permit prior to working on window ledge did not 
justify denial of payment under contract since there was no 
evidence of any damage to customer); Schloss_v. Davis, 231 Md. 
119, 131 A.2d 287 (C.A.Md. 1951); Wolk _v. Benefit Association 
of Railway Employees, 172 F.Supp. 62 (W.D.Pa. 1959); Measday v. 
Sweazea, 78 N.Mex. 781, 438 P.2d 525 (C.A.N.M. 1968); Oglivy_ v. 
Peck, 93 P.2d 289 (S.C. Wash. 1939); Dodge v. Richmond, 10 A.D. 
24 4, 196 N.Y. S.2d 477 (1960)- 
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on the ground that key individuals in the company had maintained 
positions of illegal conflict-of-interest. The applicable 


conflict of interest law did not declare the illegality of 


any contracts made in violation of its terms; but the Court 


held (364 U.S. at 563): 


Having determined that Wenzell's activities con- 
stituted a violationof Section 434, we must next 
consider whether Wenzell's illegal conduct renders 
the contract unenforceable. It is true that Section 
434 does nct specifically provide for the invalida- 
tion of contracts which are made in violation of the 
of the statutory prohibition. However, that fact is 
not determinative of the question, for a statute 
frequently implies that a contract is not to be 
enforced when it arises out of circumstances that 
lead enforcement to offend the essential purpose of 
the enactment***. Therefore, the inquiry must be 
whether the sanction of nonenforcement is consistent 
with and essential to effectuating the public policy 
enbodied in Section 434. 

As we have indicated, the primary purpose of the 
statute is to protect the public from the corrupting 
influences that might be brought to bear upon 
government agents who are financially interested 
in the business transactions which they are under- 
taking on behalf of the Government. This protection 
can be fully accorded only .if the contracts which 
are tainted by a conflict of interest on the part 
of a government agent may be disapproved by the 
Government. If the Government's sole remedy in a 
case such as that now before us is merely a criminal 
prosecution against its agent, as the respondent 
suggests, then the public will be forced to bear the 
burden of complying with the very sort of contract 
which the statute sought to protect. Were we to 
decree the enforcement of such a contract, we would 
be affirmatively sanctioning the type of infected 
bargain which the statute outlaws and we would be 
depriving the public of the protection which Congress 
has conferred. . 
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Although the fatal conflict in Mississippi Valley 
has been present at the time the contract was executed, 
United States v. Acme Process Equipment Co., 385 U.S. 138 
(1966) involved subsequent action by another company in 
business with the government in awarding subcontracts in vio- 
lation of the Anti-Kickback Law. Here, too, the Court 
refused to enforce the main contractin order to implement 


fully the goals of the law in discouraging such activity. 


Again, no provision for contract annulment appeared in the 


law itself (385 U.S. at 143-145) : 


The Court of Claims held, and it is argued here, 
that had Congress wanted ‘to provide the addi- 
tional remedy of contract annulment, it could 
have done do" by express language***, and of 
course it could have. But the fact that it did 
not see fit to provide such a remedy by express 
language does not end the matter. The Anti- 
Kickback Act not only ‘prohibited’ such payments, 
but clearly expressed a policy decidedly hostile 
to them, They were recognized as devices hurt ful 
to the Government's procurement practices. 
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in United States vi Mississippi, 364 U.S. 520, 
563, the Court recognized that "a statute 


frequently implies that a contract is not to be 
enforced when it arises out of circumstances 
that would lead enforcement to offend the essen- 
tial purpose of the enactment.’ The Court there 
approved the cancellation of a government 
contract for violation of the conflict-of-interest 
statute on the ground that the sanction of non- 
enforcement is consistent with and essential to 
effectuating the public policy embodied in the 
statute. Ibid. We think the same thing can be 
said about cancellation here." 


It was, the Court said, the "inherent difficulty 
in detecting corruption which requires that contracts made in 
violation of the*** [Anti-Kickback Act] be held unenforceable"; 
the question in each case is whether "the sanction of unen- 


forcement is consistent with and essential to effectuating 


the public policy” that underlies the law. United States v. 


Mississippi Valley Co., 364 U.S. at 563. As we have shown -- 

and as Lillie Brown and Edwards acknowledge -- independent 

tenants' remedies are absolutely essential to effectuate the 

legislative determination that Landlords must provide decent, 

safe and sanitary housing: “The need for increased private 
in code enforcement © 

and group participation/has been widely recognized." 

Edwards, supra, n.42 at sl.op..p-22; citations omitted. 


Tenants must be allowed to raise the issue of the landlord's 


Code violations for several reasons: because it is important 


mo S 


that tenants be allowed to act in their own behalf in redressing 


25/ 
their wrongs; because it is tenants who will most thoroughly 


and rigorously pursue the objective of compelling the landlord 
26 
to make needed repaites and because it is the tenents' 


sanction — non-payment of rent —that is most threatening 


to the ee el And not the least reason to allow this 


tenant defense is to preserve the integrity of the court 
itself: 


The defense [of illegality] is allowed, not for 
the sake of the defendant, but of the law itself. 
The principle is indispensable to the purity of 
its administration. It will not enforce what it 
has forbidden or denounced. ***The principle to 
be extracted from all the cases is, that the law 
will not lend its support to a claim founded upon 
its violation. 


a 


25/ See Sax & Hiestand, Slumlordism as a Tort, 65 Mich.L-Rev. 


869 (1967). 


26/ Cf, Curran _v. Clifford, U.S.App. D.C.-__— J 2d 
(No. 21,040, decided December 27, 1968), sl.op. PP- 10-11; 
Hardin v. Ky. Utilities Co., 390 U.S. 1 (1968); United Church 
of Christ v. F.C.C-, 123 U.S.App.D.C. 328, 359 F.2d 994 (1966). 


27/ Grad, supra, pp.1-2. 
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Coppel _v. Hall, 7 Wall. 542, 558-559 (footnotes omitted) ; 


Embrey _v. Jemison, 131 U.S. 336, 348-349 (1889); Paul _v. 
Holloway, 124 A.2d 587, 589. It is settled that neither this 
nor any other court will permit a wrongdoer to sue to profit 
from his own wrongdoing. E.g., Holman v. Johnson, 98 Eng. 
Rep. 1120; Miller v. Ammon, 145 U.S. 421 (1892); Dietrick v. 
Greaney, 309 U.S. 190, 196-198 (1940) ; Hurd v. Hodge, 334 
U.S. 24, 34-35 (1948); Hartman = Lubar, 77 U.S.App.D.C. 95, 
96, 133 F.2d 44, certiorari denied, 319 U.S. 767; Noonan _v. 
Gilbert, 63 App.D.C. 30, 31, 68 F.2d 7753 Kirschner v. Klavik, 
186 A.2d 227, 229.(1962). : 

C. For the reasons set out ANeIOs oO think that 
when the performance of any rerital agreement becomes illegal 
because of the landlord's violations of the Housing Code, the 
Code itself — and the public rerest _ require that the 
courts refuse to enable the landlord to enforce the contract. 
But even if this Court were to disagree, we submit that it is 
clear that in this particular case this landlord could not 
maintain these suits, and could not secure any recovery, 
because even under the most limited reading of Lillie Brown, 
the contracts upon which First National was suing were 


unenforceable. 


. 
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This is so because the rental contracts at issue 


here create only tenancies by the month, which means that 


each month constitutes a separate tenancy. As the District 


of Columbia Court of Appeals has held, this "month-to-month” 
tenancy, authorized by D. C. Code §45-821, is a "periodic 
tenancy, i.e. a tenancy for a month certain plus an expect- 
ancy or possibility of continuation for one or more similar 
period***,"" Dorado v- Loew's,Inc., 88 A.2d 188, 190 (1952) 
(emphasis added) ; Toby_v. Kosmadakes, 61 A.2d 618 (1945). 
Similarly, in Welk v. Bidwell, 73 A.2d 295, 136 Conn. 603 
(1950), the court said: 

In the case of a rental on 4 month-to-month 

basis, the tenancy is not regarded as a continuous 

one. The tenancy for each month is one separate 

from that of every other month. For each month, 

therefore, there must be 4 new contract for 

leasing. 
And in Lambert v. Yates, 148 F.2d 137 (C.A. 8 1945), a suit 
brought by a tenant against his landlord to recover rent paid 
in excess of the limits prescribed by the Emergency Price 
Control Act of 1942, recovery was allowed in the lower court 
for each of the 12 months the tenant lived on the premises as 
a month-to-month tenant, paying excess rent. On appeal, the 


only question was whether there were 12 violations of the 


Emergency Price Control Act or only one violation. The Court 
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of Appeals held that the tenant had a separate cause of action 
for each month he had lived in the premises even though, as 
appellee contended, there had been only one "selling." The 
court's holding was based on Missouri law, which provided that 
"a tenancy from month-to-month is not a continuing right of 
possession; but is taken to end and recommence at the expir- 
ation of every month." 148 F.2d 137 at 140. 

In this case, the tenants are "month-to-month" 
tenants, burdened by the uncertainty and insecurity inherent 
in that status. Regardless of how long they have lived in 
their homes, they can claim them as of right only until the 
end of each month; the landlord can put them out, on a whim 
if he will, simply on 30 days’ notice. Since they have the 


burden of being tenants for a month, they also have its 


benefits: the landlord's obligation to them must be held 


to renew itself, as does their right to possession, each 
month. 

For these reasons, even if this Court should agree 
with the District of Columbia Court of Appeals that a contract 
is in violation of the Housing Code and therefore unenforce- 
able only if the illegality can be proven on 08 the time the 


contract is made — even so, the Court should hold these 
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contracts voidable because each tenancy is for a month only. 
Since the tenants offered to prove the existence of violations 
for the month for which rent was sought, it was immaterial 
that they could not prove the existence of violations at the 
time they first moved into Clifton Terrace. 

For these reasons, we submit that when a landlord 
violates the Housing Code in the course of occupancy — 


especially occupancy by a month-to-month tenant — the court 


can and should in an appropriate case28/ bar the landlord 


from any recovery whatever. And we submit that in this case 
the tenants’ proffer was sufficiently substantial to require 


that the Court hear their claims for such relief, 


28/ Of course, the court always has discretion to modify or 


abandon this bar in a proper case. See, e.g. Willard v. Taylor, 
8 Wall.567 (1869): "It is the advantage of a court of equity 
that it can modify the demands of parties according to justice, 
and where, as in this case, it would be inequitable from a 
change of circumstances, to enforce a contract specifically 
it may refuse its decree unless the party will consent to 2 
conscientious modification of the contract or what generally 
would amount to the same thing, take a decree upon condition 
of doing or relinquishing certain things to the other party." 
Our position is simply that there are some circumstances in 
which nonenforcement of the contract would be appropriate, and 
that the court ought to entertain evidence on this point. Only 
when the court has ascertained the extent and kind of Code 
violations which occurred during the lease, as well as the 
consequent damages to the tenant, could it decide whether the 
contract should be enforced at all or, if so, what modifica-~- 
tions inthe tenant's obligations should be made. Obviously,a 
minor technical violation would not justify total invalidation, 
a violations with critical injury to the tenants 
would, 
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II. THE TRIAL COURT ERRED IN REJECTING THE 
EVIDENCE OF HOUSING CODE VIOLATIONS BECAUSE 
THE TENANTS WERE ENTITLED TO PROVE A CLAIM 
TO SET OFF OR RECOUP AGAINST THE RENT 
ALLEGED TO BE DUE. : 

In Point I, supra, we argued that the literal 
language of the ‘egulations, and considerations of public 
policy, require that a landlord be denied recovery on his 
contract if the performance of that contract be illegal, at 
the least for each month during which the performance is 


illegal. As we now show, however, even if the Court should 


reject that argument, it is clear that the courts below 


erred in refusing to allow the tenants to prove the existence 


and extent of the Housing Code violations, because that proof 
would have gone to establish that the tenants had claims to 
set-off or recoup against the rent that the landlord alleged 


to be due. 
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Evidence of Housing Code violations was 
clearly admissible to establish an equitable 
defense, set-off or recoupment under Rule 
4(c) of the Court of General Sessions' 
Landlord and Tmant Branch Rules. 

Rule 4(c) for the Landlord and Tmant Branch of 
the District of Columbia Court of General Sessions specifically 
provides that 

In suits in this branch for recovery of possession 

of property in which the basis of recovery of 

possession is non-payment of rent, tenants may set 

up an equitable defense or claim by way or recoup- 

ment or set-off in an amount equal to the rent 

claim. 

In these cases, which plainly were “suits***for recovery 
of possession of property in which the basis of recovery of 
possession is non-payment of rent,” the tenants attempted to 
offer proof of the nature and extent of Housing Code violations 
in order to show that they had “an equitable defense or claim by 
way of recoupmer.t or set-off." The courts below committed plain 
error in denying the tenants the opportunity to present such proof. 

Rule 4(c) has been construed by the District of Columbia 
Court of Appeals to allow as defenses, set-offs or recoupments in 


rent actions tenants' claims based upon both violation of tne 


contract oblizations arising from the lease and violations of the 


landlord's duty of care toward the tenant. Lalekos v. Manset, 


47 A.2d 617 (DCCA 1946) upheld a defense based upon the landlord's 


breach of an implied covenant of quiet enjoyment. The landlord had 
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not delivered the entire premises to the tenant, and the 
tenant pleaded partial failure of consideration in recoupment. 
The Court held (47 A.2d at 620): 


The question is, therefore, whether she pleaded 

a sufficient defense to plaintiffs’ action and 
whether enough evidence was presented to go to 
the jury on the issue of an equitable defense or 
recoupment sufficient to defeat plaintiff's claim 
in part. As already indicated, we believe both 
questions must be answered affirmatively. 

In this jurisdiction, it is well established 
that a tenant sued for possession of real property 
for non-payment of rent may defend by an equitable 
defense sufficient to defeat the landlord's claim 
for rent in whole or in part, or may defend by way 
of recoupment for a total or partial failure of 
consideration in order to avoid circuity of action. 
This is but another way of stating the rule laid 
down above, that the tenant, not having been put 
into possession of the entire premises, may, in 
the same action, claim damages for the failure to 
deliver the entire premises. The measure of 
damages for breach by a lessor of ai contract to 
put the lessee into full possession: is the 
difference in rental value between the building 
described in the lease and the building as 
conveyed to the tenant. 


Similarly, in Mitchell v. David, 51 A.2d 375 (DCCA 
.1947), the tenant interposed an, equitable defense on the 
ground that the landlord had failed to make promised repairs 


which constituted part of the consideration for the lease. 


The Court, allowing the defense, said (51 A.2d at 379): 
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In all actions at law,***, equitable defenses 
may be interposed. Code 1940, 13-214. Further- 
more, by statute in the District of Columbia 
initial debts and claims under contract between 
the parties to a common law action may be set 
off against each other whether "the claims be 
for liquidated debts or unliquidated damages 
for breach of contract"***, That these princi- 
ples apply to landlord and tenant actions in 
the Municipal Court is thoroughly established 
in this jurisdiction. 


Tenants have countered with claims that included 
failure of the landlord to provide the "minimum services’ 
required under the Emergency Rent Act (e.g., Zindler v. 


Buchanan, 61 A.2d 616 (DCCA 1948). In George Y. Worthington 


& Son Management Corp. v. Levy, 204 A.2d 334 (DCCA 1964), the 


District of Columbia Court of Appeals emphasized (204 A.2d 
at 335-336): 


It is also settled that when a tenant is sued for 
possession for nonpayment of rent, he may present 
any equitable defense sufficient to defeat the 
landlord's claim in order to avoid circuity of 
action. [Citations omitted] A denial of any 
default in rent payments is in effect an equit- 
able defense to the landlord's claim for 
possession. 


And in Seidenberg v. Burka, 106 A.2d 499 (DCCA 1954), the 
Court sustained a set-off in a rent action based upon 
damages to the tenant eaused by the landlord's failure to 


honor his covenant to repair (106 A.2d at 500): 
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There is no question in this jurisdiction that 


when a tenant is sued for possession of real 
property for nonpayment of rent he may defend by 
an equitable defense sufficient to defeat the 
landlord's claim for rent, or he may defend by 
‘way of set-off for a total or partial failure 
of consideration in order to avoid circuity of 
action***, The court could have found from the 
testimony that there was 4 breach of contract 
by the landlord to make repairs to the roof, and 
that this failure caused some damage to the 
ceiling. ! 


In each of these cases the landlord failed to 


provide the total consideration that the tenant had 
bargained for, and the tenant was allowed to set-off or 
recoup claims based upon the breach of the landlord's obli- 
gations. That is precisely the situation in the instant 
case: First National had failéd to perform its part of the 
contract and the tenants were attempting to show that breach 
in the rent action. Basic to any such claim, however, was 
proof of the landlord's failure to maintain the premises in 
habitable condition, as attested to by the existence of 
1500 Housing Code violations on the premises. These vio- 
lations would provide the proof necessary to support a 
claim of set-off that the landlord had substantially 
defaulted on his obligations under the lease — including 


improper plumbing, defective gas: lines, broken stoves, fire 
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safety violations, broken windows, loose plaster, weak floors, 


failure to ratproof apartments. See District of Columbia v. 


Disttit’ ~——————————— 


First National Realty Corporation, App. 1lla-28a. 


Proof of such failures on the landlord's part~to 
maintain the premises in habitable condition would in turn 
have formed the foundation for claims that he had violated 
implied covenants in the lease to repair and to maintain the 
premises in habitable condition as required by the Housing 
Code. Official proof of the Housing Code violations was the 
best possible evidence to bring before the court on the 
landlord's default of his lease obligations. The tenants 
could then have set off their claims of damages resulting 
from those ER eel 

The Code violations also were relevant under 
Rule 4(c) to establish a tortious violation of the landlord's 
statutory duty of care toward the tenant, the breach of which 
would allow the tenant to recoup for tort damages in the rent 


action. It is clear that tort based damages arising out of 


29/ 1 american Law of Property §3.79 affirms such a cause of 
action for a tenant as the general rule. "Tf the repairs are 
of a minor nature, the lessee's remedy is to make the repairs 
and sue the lessor for the cost. Where major repairs are 
required, the lessee has an option to make the repairs and 
recover the cost or to sue the lessor for damages. Or he 
may recover by way of counterclaim or set-off when sued for 
rent by the lessor***," 
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the lease transaction may be recouped under Rule 4(c). See 
Antonelli v. Smith, 113 A.2d 570 (DCCA 1955) (damages to 
tenant's property from leaking roof); Smith v. O'Conner, 

66 U.S. App. D.C. 367, 88 F.2d 749 (CADC 1936) (damages due 
to fraudulent misrepresentation of condition of premises) ; 


Geracy Inc. v. Hoover, 77 U.S.App. D.C. 55, 133 F.2d 25 


(CADC 1942) (damages to tenant's chattels from leakage due to 


negligent repairs). 
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Substantial violations of the Housing Code 
constitute a breach of contract between the 
landlord and the tenant, for which the 
tenant may set-off damages in rent action. 


A lease contract executed in the District of Columbia 
is presumed by law to Sncorporate the applicable Housing Code 
as an essential condition of its performance. The law is old 
and well established that into any private contract between 
parties is implied the laws of the jurisdiction governing its 
performance. It is presumed that the parties bargain with 
that law in mind and expect each other to abide by the appli- 
cable laws in carrying out the contract. As long ago as 1848 


the Supreme Court stated this unambiguous doctrine in West 


River Bridge Co. v- Dix, 6 How. 507, 532 (47 U.S.) (1848) : 


But into all contracts, whether made between States 
and individuals or between individuals only, there 
enter conditions which arise not out of the literal 
terms of the contract itself; they are superin- 
duced by the pre-existing and higher authority of 
the laws of nature, of nations, or of the community 
to which the parties belong; they are always presumed, 
and must be presumed, to be known and recognized by 
all, are binding upon all, and need never, therefore, 
be carried into express stipulation, for this could 
add nothing to their force. Every contract is made 
in subordination to them, and must yield to their 
control, as conditions inherent and paramount,” 
wherever a necessity for their execution shall occur. 
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The cases are infinite which reiterate this principle. 
Von Hoffman v. City of Quincy, 4 Wall (71 U.S.) 535 (1866); 
Ogden v. Saunders, 12 Wheat. (25 U.S.) 132 (1827); Wilson v. 
Rousseau, 4 How. (42 U.S.) 311 (1846) ; Bronson v. Kezie, 1 How. 
(42 U.S.) 311 (1843); Willard V. Tayloe, 8 Wall (75 U.S.) 557 
(1869); Walker v. Whitehead, 16 Wall (83 B.S.) 314 (1872); 
Abilene National Branch v. Dolley, 228 U.S.1 (1912); Southern 
Surety Co. Vv. Oklahoma, 241 U.S. 582 (1915). 
The District of Columbia Court of Appeals has itself 
Followed such a rule in Tucker v. Beazley, 57 A.2d 191 (DCCA 1948) 
When defendant represented that the total monthly 
rentals amounted to $297 plaintiffs were entitled 
to believe that such were legal rentals duly 
established under the District of Columbia Emer- 
gency Rent Act and the regulations promulgated 
thereunder .... Thus the provisions of the Rent 
Act entered into and formed a part of the contract, 
as if they were expressly referred to or incorporated 
in its terms. 57 A.2d 191 at 193. 
See also Soper v. Myers, 45 U.S.App. D.C. 286 (1916). 
Assuming then that the Housing Regulations, which 
have the force of law in the District, “enter into and form 
a part of [the lease] as if they were expressly incorporated 
in its terms", (East Texas Motor Freight Lines v. U-S-, 
235 F.2d 417, 413 (CA.5 1956) the tenant must have an action 


upon the contract if those laws are violated and he suffers 


damages from the violation. The ¢ourts have in fact so held. 
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Motel Managers Training School, Inc. v- Merryfield, 
347 F.2d 27 (CA.S 1955) deals with this precise question. 
It involved an action for breach of contract by a franchise 
holder against a correspondence school for its failure to 
secure a state certificate permitting the licensee's operation. 
The school argued that the contract did not in any way require 
that it obtain such a certificate. The Court disagreed 
(347 F.2d at 32): 
The agreement itself, whereby the School gave to 
Merryfield the Illinois franchise to sell its 
training courses and required that Merryfield 
devote his fulltime services to directing sales 
of the courses and coordinating the instructional 
program, was founded upon the implied promise on 
the part of the School that as of October 1, 1962, 
Merryfield could legally sell the courses***, In 
its decision, the trial court equated the generic 
expression “failure of consideration" with the 
obvious breach by the School of that implied 
promise, and correctly found for Merryfield." 
A similar result was reached by the Supreme Court 
of Illinois in Schiro v. W. E. Gould & Co., 18 Ill. 2d 538, 
165 N.E. 2d 286 (S.Ct.I11. 1960). That court held that a 


builder who constructed a house in violation of the Chicago 


Building Code had breached his contract to the purchaser of 


the house. The builder claimed as here that there was nothing 


expressly in the contract governing the installation of the 
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faulty drainage and sewerage facilities, so that no action 


occurred. 


But the Court insisted that the law was otherwise, 


It is settled law that all contracts for the 
purchase and sale of realty are presumed to have 
been executed in the light of existing law, and 
with reference to the applicable legal principles. 
(91 C.J.S. Vendor & Purchaser: §110, p.1032) Thus, 
the law existing at the time and place of the 
making of the contract is deemed a part of the 
contract, as though expressly referred to or 
incorporated in it. [Citations omitted] The 
rationale for this rule is that the parties to 
the contract would have expressed that which the 
law implies "had they not supposed that it was 
unnecessary to speak of.it because the law 
provided for it." 12 1:L.P. Contracts § 230, 
p.399. Consequently, the courts, in construing 
the existing law as part of the express contract, 
are not reading into the contract provisions 
different from those expressed and intended by 
the parties, as defendants contend, but are 
merely construing the contract in accordance 
with the intent of the parties. 

In Economy Fuse & Mfg. Co. v. Raymond Concrete 
Pile Co., 111 F.2d 875, the Federal court, in 
construing Illinois law, held, on the basis of 
numerous authorities, that it must read into 
every written contract the law governing the 
parties at the time the contract was made. The 
court explained that such law necessarily enters 
into and forms part of every contract as if speci- 
fically incorporated therein, and that the inclu- 
sion of such statutory and common-law obligations 
does not convert written contracts into parol 
contracts. The case before the court involved a 
contract for the construction of concrete piles 
for the foundation of a -proposed building, which 
specified only the length and maximum resistance 
of the piles, but was silent regarding the 
materials and mixing procedures which were the 
basis of the action. The court held that the 
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contract must be construed to include the principles 
of Illinois law that a contractor has an obligation 

to perform its work in a workmanlike manner so that 

it will be reasonably fitted to accomplish its known 
purpose, and, therefore, imposed liability under the 
contract. 

Applying this established law to the instant case, 
it is evident that the contract to purchase the land 
and building to be constructed by defendants 
included, as an integral part, the relevant provi- 
sions of the city code in existence at the time the 
contract was executed. The requirements of that 
code were, therefore, as much a part of the contract 
as if they had been enumerated by the parties. 
Illinois Bankers Life Ass'n v. Collins, 341 Ill. 
548, 552, 173 N.E. 465. 

seek 

It is uncontroverted that defendants violated 
these code requirements in the construction of the 
building involved in plaintiff's contract. 

woke 

These violations of the city code were tantamount 

to a breach of contract. 165 N.E. 2d 286 at 290-1. 


See also Gutowski v. Crystal Homes, Inc., 26 Ill. App. 2d 269 ; 
167 N.E. 2d 422' (1960) where a real estate purchaser recovered 
in a contract action for breach due to the builder's failure 
to comply with the applicable Code provision governing spac- 


ing between houses. The Court found that premises in a 


nonconforming state were worth less to the buyer than if they 


had been in conformity with the Code (167 N.E. 2d at 426) 


Our research indicates that insofar as a municipal 
ordinance is applicable to a contract, it is by 
operation of law an implied term of that contract. 
sek 

The rule prevailing in most jurisdictions is the 
same as the Illinois rule on the subject. Accord- 
ingly, defendant, as 4 part of its contract, was 
obliged to construct plaintiff's home in compliance 
with the Village of Mundelein ordinance relating to 
side yards and failing so to do, was in breach of 
its contract. 
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Accord. Archibald v. Board of Education of City of Chicago, 
19 Ill. App. 2d 554; 154 N.E. 2d 867 (1958); and Pines v. 
Perssion, 14 Wis. 2d 590, 111 N.W. 2d 409 (1961) applied 
this principle in a landlord tenant case. The Supreme Court 
of Wisconsin there ruled that the Housing Code provisions 
constituted an implied warranty of habitability in the lease 


and that failure of the landlord to conform to these standards 


amounted to a failure of consideration, absolving the tenant 


from liability under the lease. 


Legislation and administrative rules, such as the 
safeplace statute, building codes and ‘health regu- 
lations, all impose certain duties on a property 
owner with respect to the condition of his premises. 
Thus, the legislature has made a policy judgment— 
that it is socially (and politically) desirable to 
impose these duties on a property owner — which has 
rendered the old common law rule obsolete. To 
follow the old rule of no implied warranty of habi- 
tability in leases would, in our opinion, be 
inconsistent with the current legislative policy 
concerning housing standards. The need and social 
desirability of adequate housing for people in this 
era of rapid population increases is too important 
to be rebuffed by that obnoxious legal cliche, 
caveat emptor. Permitting landlord to rent “tcumble- 
down" houses is at least a contributing cause of 
such problems as urban blight, juvenile delinquency 
and high property taxes for conscientious landowners. 
. seek 


The evidence clearly showed that the implied 
warranty of habitability was breached. Respondent's 
covenant to pay rent and appelant's covenant to 
provide a habitable house were mutually dependent, 
and thus a breach of the latter by appellant relieved 
respondents of any liability under the former. 
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Since there was a failure of consideration, 
respondents are absolved from any liability for 

rent under the lease and their only liability is 

for the reasonable rental value of the premises 

during the time of actual occupany. 30/ 

[111 N.W. 2d at 412-13] 

It is, thus, an established contract principle that 
an action for breach may be based upon one party's failure to 
obey the law in rendering his performance. The application 
of that principle is evident in this case. Both parties 
entered into the lease with the presumed intention that the 
premises would be maintained — by landlord and tenant alike — 

in conformity with their statutory obligations under the 
Housing Code. When the landlord defaulted on that implied 
covenant and allowed the premises to lapse into an illegal 
state, he breached the contract to the damage of the tenant. 
The nonconforming premises were not worth as much as conforming 
ones. There was, moreover, the danger that nonconforming 
premises would be ordered vacated by the city (Housing Code 


§3301), thus depriving the tenant of his leasehold altogether. 


In sum, the tenant failed to get his total consideration 


30/ See also this Court's discussion of the "civil rights and 
liabilities’ created by the Housing Code. Whetzel_v. Jess 


Fisher Memt. Co., 108 U.S.App. D.C. 385, 388, 282 F.2d 943 
(1960) . 


=f) = 


bargained for, the right to enjoyment of conforming premises. 
He could therefore recoup for his damages from the breach. 
But introduction of evidence to show the existence of these 
Code violations and their nature and extent would, of course , 
be necessary to prove both the breach and the extent of 
damages. For this reason it was clearly error to exclude 


31/ 3 
such evidence. 


31/ Other jurisdictions have specifically recognized the right 
in their laws to raise Code violations threatening life, health 
or safety as a contract defense in a rent action. See Baltimore 
City, Code of Public Local Laws, Sec. 459 A, Md. Laws 1968. 
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The Tenants were xntitled fo Set Cff Damages 

Suffered As a Conse:uence of Their Landlord's 

Violation of Housing Regulations as an Iinde- 

pendent Duty Cwed to Them. 

£s we have shown above, the Court should have allowed the 

tenants to introduce the evidence of Housing Code violations be- 
cause that evidence would have sunported a claim that the tenants 
were entitled to damazes for First Naticnal's breach of implied 
covenants of compliance with the housing Code. /s we now show, 
however, quite apart from any contractual obligations, implied or 
express, First National was under a statutory duty to its tenants 
to provide housing in compliance with the Housing Code. . This 
duty was imposed uvnon it by the Listrict of Columbia for the 
benefit of its tenants, and the tenants were entitled to set-off 
against any rent owing the damages they suffered as a result of 


the landlord's breach. Therefore, the courts below erred in 


excluding proof of Housing Code violations because that proof: 


was indispensable t6 the.establishment-of this ‘valid: claim by. «+: 


way of set-off permitted under Rule 4(c). 

It has become a settled principle of law, having common 
law origins and recent federal refinements, that members of a 
class for whose protection a statutory duty is created are entitled 
to whatever appropriate judicial relief may be necessary to secure 


their rights under the statute. This increasing willingness to 
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infer private rights of action from regulatory statutes has devel- 
oped both in instances where the legislation is silent as to reme- 
dies and where it provides for administrative or criminal enforce- 


ment. The District of Columbia Housing Code places upon landlords 


the duty, among other things, to rent premises in'a "'clean, safe, 


sanitary condition, 321, provide specified amounts of heat and 
hot water, and to provide and maintain other facilities,utilities 
and services as required by the Code. These obligations clearly 
were created for the benefit of occupants of buildings to which 
the Code applies and, although the Housing Code provides for only 
administrative and criminal penalties, the courts have recognized 
their obligation to provide such remedies as are necessary to 
effectuate the purpose underlying the legislation. Compare 

J.I. Case Co. v. Borak, 377 U.S. 426 (1963). In this case, one 
appropriate remedy for First National's failure to comply with the 
Housing Code, is to permit the tenants to set-off the amount of 
damages they suffered against any unpaid rent. 

The doctrine underlying the implication of private 
remedies for violation of penal regulations has a solid common 
law foundation recognized by the United States Supreme Court in 
Texas & Pacific Railroad v. Rigsby, 241 U.S. 33 (1916). There, 


the Court upheld an employee's right to recover damages 


32/ § 2304. 
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for injuries resulting from the railroad's failure to comply with 
the Safety Appliances Act. The Court stated: 


A disregard of the command of the statute is a wrongful 
act, and where it results in damage to one of the class 
for whose benefit the statute was enacted, the right to 
recover the damages from the party in default is implied, 
according to a doctrine of the common law expressed in 

1 Com. Dig., Action upon Statute (F) in these words: 
"So, in every case, where a statute enacts, or prohibits 
a thing for the benefit of a person, he shall have a 
remedy upon the same statute for the thing enacted for 
his advantage, or for the recompense of a wrong done to 
him contrary to the said law. [241 U.S. at 39.) 


The Court noted that the negligence of the carrier was immaterial 


since "the statute imposes an absolute and unqualified duty to 


maintain the appliance in a secure condition." Id., at 43. 


Private remedies arising under such regulations have 
been recognized in this jurisdiction at least since 1901. In 
Clements v. Potomac Electric Power Co., 26 App. D.C. 482 (1901), 
reversing a lower court's admission of evidence of due care with 
regard to conduct in violation of a municipal ordinance governing 
the insulation of electrical wires, this Court held (26 App. D.C. 


at 499): 


The regulation aforesaid, being a proper and reasonable 
exercise of police power conferred by Congress upon the 
District Commissioners, plainly imposed a duty upon the 
defendant [power company] for the benefit of the public, 
considered, also, as composed of individual persons. 
Euch person specially injured by the breach of the duty 
is entitled to an action for recovery of his individual 
compensation. 
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It is not essential to this right of action that it 

be expressly conferred by the statute or regulation. 

It follows from the creation of the duty and a breach 
thereof directly resulting in damage. The duty and the 
right are correlative. 


Nor is this right of action affected by the fact that 
the same regulation imposes 2 penalty for its violation, 
recoverable in criminal action, there being no indica- 
tion whatever of an intention to make that remedy 
exlusive. [Citations omitted; emphasis added. ] 
See also Abounder v. Strohmeyer & Arpe & Co., 243 N.Y. 458, 154 
N.=. 309 (1926), where a retailer was permitted to recover 
expenses incurred as a result of a wholesaler's mislabeling of 


food products in violation of state law, the court observing: 


"No element of ordinary negligence is essential. Violation 


becomes actionable default", and Willy v. Mulledy, 78 N.Y. 310, 


34 Am. Rep. 536 (landlord who failed to provide fire escapes as 
required by statute held liable for damages to his tenants re- 
sulting from his violation of this “absolute duty"). 

In recent years, the doctrine has gained currency in 
federal courts seeking to effectuate a variety of congressional 
policies. Repeatedly the courts have held that where Congress 
has condemned or required certain private conduct for the 
benefit of an identifiable class of persons, the courts will 
recognize a private cause of action though the legislation it- 


self has provided only means by which the government may seek 
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33 
enforcement .33/ See, e.g., Tunstall v. Brotherhood of Locomotive 


Firemen and gznginemen, 323 U.S. 210 (1944) (employee has private 
cause of action to recover damages resulting from union discri- 
mination condemned by Railway Labor Act); Steele v. Louisville 
and Nashville Railroad Co., 323 U.S. 192 (1944) (accord); 

j.I. Case Co. v. Borak, 377 U.S. 426 (1963) (individual and 
derivative actions implied to rectify violation of Section 14(a) 
of the Securities Act of 1934 prchibiting the dissemination of 
misleading proxy statements); Reitmeister v. Reitmeister, 

162 F.2d 691 (C.A. 2 1947) (private cause of action to recover 
real and punitive damages implied under Section 605 of the 
Communications Act of 1934 prohibiting the publication of 
telephone messages); Fitzgerald v. Pan American World Airways, 
229 F.2d 499 (C.A. 2 1950) (cause of action for damages result- 
ing from discrimination against Negro passengers inferred from 
prohibition in Civil Aeronautics Act against such conduct) ; 
Wills v. TwA, 200 F. Supp. 360 (S.D. Calif. 1961) (accord, 
recognizing right to recover punitive damages); Bossier Parish 
School Board v. Lemon 370 F.2d 847 (C.A. 5 1967) (Negro children 
arbitrarily excluded from federally assisted state school held 


33/ See generally, Note, Implying Civil Remedies From Federal 
Regulatory Statutes, 77 Harv. L. Rev. 285 (1963). 
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to have a private cause of action to enjoin conduct prohibited by 
Section 601 of the Civil Rights Act of 1964); Curran y. Clifford, 
supra. In none of these cases was negligence an element of the 
private cause of action implied unless made so by the statutory 
prohibition. 

In deciding to infer private remedies into a penal 
statute, the federal courts have taken several factors into con- 
sideration, all of which are to be found in the instant case. 

First, the courts consistently have held that private 
remedies are implied where the administrative procedures provided 
for enforcement of a statute's prohibitions prove inadequate to 
effectuate the public policy expressed or to compensate the 
victims of the proscribed misconduct. For example, in the 
Steele case, supra, the Supreme Court recognized that: 

In the absence of any available administrative remedy, 
the right here asserted, to a remedy for breach of the 
statutory duty***is of judicial cognizance. That right 
would be sacrificed or obliterated if it were without 

a remedy which courts can give.for breach of such a 
duty or obligation and which it is their duty to give 


in cases in which they have jurisdiction. [323 U.S. 

192, 207.] ; 

Later, in J.I. Case v. Borak, supra, the Supreme Court inferred 
: 

a private remedy where administrative remedies existed but were 


e 


inadequate to provide full enforcement. The Court noted that 


limitations of time and resources prohibited the Securities and 
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Exchange Commission from fully policing proxy statements under 
Section 14(c) of the 1934 Securities Act and concluded that 
"private enforcement of the proxy rules'' was necessary. 317 U.S. 
426, 432. On a somewhat different ground the administrative 
remedies provided by the Civil Aeronautics Act. for racial discri- 
mination by airlines were found insufficient because they failed 
to compensate victims of the illegal conduct. See Fitzgerald 


v. Pan American World Airways, supra, at 301. Accord, Tunstall 
v. Brotherhood of Locomotive Firemen and Engineers, supra, at 
213; Wyandotte Transportation Co. v. United States 389 U.S. 191, 
202 (1967); Baird v. Franklin, 141 F.2d 238, 245 (C.A.2 . 1944) 
(dissenting opinion of Judge Clark). 

Clearly, the administrative enforcement and criminal 
sanctions provided in the Housing Code are inadequate in the 
same respects. The Housing Code provides no procedure whereby 
those ostensibly protected by the Code can invoke and participate 
in administrative enforcement procedures. Neither does it provide 
for any way in which victims of Code violations may seek compen- 
sation for injury . Finally, as demonstrated above, the enforce- 
ment procedures which are embodied in the Housing Code do not 
result in anything close to full Code compliance in Washington. 


In the words of the Mayor's Workable Program Report, there are 


“inadequacies in both the present Housing Code and the procedures 
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34/ 
and powers by which such regulations are enforced,....". Workable 


Program Report, p- 7-D: 
Second, the courts traditionally have looked to the 
nublic policy underlying -the penal statute in question to deter- 


mine whether the implication of private remedies would further 


the legislation's objectives. Commenting on the lack of a 


remedy in the Railway Labor Act for employees suffering the con- 
sequences of racial discrimination by their union, the Supreme 
Court stated: 
The extent and nature of the legal consequences of this 
condemnation [against discrimination] though left by 
statute to judicial determination, are nevertheless to 
be derived from it and the federal policy which it has 
adopted. Tunstall v. Brotherhood of Locomotive Firemen 
and Enginemen, [323 U.S. 210 at 213 (1944)], 

Yet, as one Supreme Court justice recently observed, 
"Increasingly, the tendency in the federal courts has been to infer 
private rights of action from federal statutes unless to do so 
would defeat manifest congressional purpose." wheeldin v.. 
Wheeler, 373 U.S. 647, 662 (dissenting opinion of Justice Brennan.) 
See also Wyandotte Transportation Co. v. United States, 389 U.S. 


191 (1967) (Court inferred civil inpersonam action against ship- 


owners violating Rivers and Harbors: Act where no congressional 


34/ See the discussion, supra, pp.8-16. 


intent to exclude such a remedy was found). 

There is no need to belabor the fact that Congress 
and the District of Columbia Commissioners intended the Housing 
Code applicable to leased dwellings in Washington to benefit the 
inhabitants of those residences. Nor is it necessary to document 
at great length the intention that the Code be fully enforced. 
See D.C. Code §5-701, D.C. Housing Regulations §2101. Thus, 
far from defeating the manifest purpose of the Housing Code, 
the implication of a private remedy for Code violations would 
do much to further legislative policy by providing an effective 
deterrent to landlords and just compensation to tenants in cases 
such as that before this Court. The reasoning of the lower court 
that “Had the Commissioners intended that the Regulations impose 
a ...duty on landlords enforceable by tenants, ... we think 
they would have made such intention clear and not left it to 
conjecture" has been explicitly rejected by the federal courts, 
including this Court, time and time again when dealing with 


private rights arising under regulatory statutes. See e.g., 


Clements v. Potomac Electric Power Co., supra at 4995. Bossiér- 


Parish School Board v. Lemon, supra at 852; Reitmesiter v. 


Reitmeister, supra at 694; Wyandotte Transportation Co. v. 


United States, supra at 202. 
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Finally, the courts have scrutinized the kind of private 
remedy invoked to determine its specific effect on the legislative 
scheme in question. Thus, while in most cases the courts have 
found that an action for damages suffered as a result of the 
breach serves both to compensate for the injury and to deter 
illegal spaaacer =e en some circumstances various: forms of equit- 
able relief have been granted as well in order to provide full 
protection for the rights created by the statute,36/ 


In the instant case, the tenants seek to set-off 


against any rent found owing damages they suffered as a result 


of First National's failure to comply with the demands of the 


Housing Code. This remedy is altogether appropriate in light 
of the purposes of the Code. The Code itself recognizes that 
substandard housing conditions are ‘injurious tothe health, 
safety and welfare of the inhabitants of the Dismcice of 
Columbia, §2101. The tenants seek only compensation for such 
injuries, and, what is more, they ask it only in response to 
their landlord's demand that they pay for the right of living 


in the substandard premises which inflicted the injuries. 


35/ See e.g., J.1. Case v. Borak, supra, at 432. 


36/ See e.g., Deckert v. Independence Corp., 311 U.S. 282 (1940). 


The lower court hypothesized certain reasons why such 
a remedy would not be appropriate. It noted the use of terms 
such as "clean,‘' "good condition” and "good repair’ in the Code, 
which do not state exact standards but ‘‘leave considerable margin 
for judgment.’ It concluded that therefore only official enforce- 
ment was desirable. There are at least three answers to this 
objection to the implication of private remedies. First, these 
terms ultimately must be defined by the courts whether a land- 
lord appeals ~- the decision of the Board of Appeals and Review 
or is charged with criminal penalties for violation of the 


Regulations or a tenant raises a violation in defense of an action 


/ 
for eviction for non-payment of rent.—_ Second, the very Court 


which shied away from the responsibility of interpreting such 
general terms had already taken on their interpretation in 
Brown v. Southall Realty, in which it held void a. lease 

made in violation of the regulation (among others) which pro- 
hibits the rental of dwellings not in a “clean,” “safe " and 
sanitary" condition. In addition, the application of such 
general terms is peculiarly suited to determination by a jury, 
precluding the finding of justifiable technical violations which 
37/ See Klein v. Price, U.S. App. D.C.__, 331 F.2d 800 (1964) 
(Court called upon to determine whether plaintiff suing for per- 
sonal injuries sustained the burden of showing that a hand railing 


was not of "sound material" and "securely fastened" as required 
by Housing Regulations.) 
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also disturbed the Court. As this Court said in Whetzel v. 
Jess Fisher Management Co., 108 U.S. App. D.C. 335, 392, 282 
F.2d 943 (1960), it is for the jury to consider, inter alia, 
"the regulatory violation, reasonable efforts, if any, to 
comply with the regulations, and circumstances excusing their 


violation." Finally, in an action for possession where Code 


violations are raised as a defense, the landlord may obtain, on 


short notice, an inspection report from the Housing Division 

of the Department of Licenses and Inspections and introduce it 
as evidence of compliance. Such an official application of the 
Code to the premises in question would have a significant effect 
in convincing a jury that no violations Ae, 

The conjecture that a single violation of any regula- 
tion for any length of time would give ground for defending an 
action for possession based on non-payment of rent worried the 
court below. But this concern also was unjustified because 
where, as here, the relief sought is compensatory, only a viola- 
tion which results in provable damages sufficient to off-set the 
aggregate rent owed would serve as a complete defense to the 
action. . The amount of éompensation necessary’ to make tthe tenant 
whole for damages suffered as.a result of Code violations is a 
38/ Compare Hewitt v. Robins Freight Ways, 371 U.S. 88 (1962), 
where the United States District Court retained jurisdiction over a 
Shipper's cause of action against a common carrier for damages re- 


sulting from certain practices while the Interstate Commerce Commis- 
sion determined the reasonableness of the practices challenged. 
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question for a jury. As a practical matter there will be little 

incentive to raise Code violations as the basis for a claim by 

way of recoupment or set-off unless the violations are substantial. 
In this case, the violations, some 1500 of them, were 

substantial, and the court below erred in excluding evidence 

of them. Without such proof, the tenants were precluded from 

asserting their valid set-off for damages resulting from their 

landlorg's breach of housing regulations as an independent 


statutory duty owed to its tenants. 


b. Appellants were untitled To Introduce Evidence 
of Code Violations To Support A Set-Cff based 
In Tort For Appellee's Negligent Violation of the 
Housing Regulations. 

We have argued above that the evidence of Code violations 
was admissible to support the tenants' claims for breach of con- 
tract and breach of an independent duty. We now show that, at 
the very least, the tenants were entitled to set-offin this action 
pased on non-payment of rent,damages they suffered as a result 
of their landlord's negligence. 

As we showed in Part A, supra, pplij-l49, Rule 4(c) of the 


Landlord and Tenant Branch repeatedly has been held to permit 


a tenant to raise a tort claim by way of recoupment or set-off. 


For example, in Antonelli v. Smith, 113 A.2d 570 (D.C.C.A. 1955), 


the landlord brought an action for possession based on non-payment 
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of rent and the tenant filed a plea of recoupment sounding in 
tort, claiming damages for the landlord's fraudulent misrepre- 
sentation of the condition of the premises at the time of the 
leasing. The court recognized the propriety of the plea but held 
that it had been adjudicated in a previous actiod for possession 
in which it had also been interposed by way of Sefense: See also, 
Geracy Inc. v. Hoover, 77 U.S. App. D.C. 55, 133 F.2d 25 (1942) 
(tenant's claim for damages to personal property resulting from 
landlord's allegedly negligent repairs held properly raised in 
a plea for recoupment in an action for possession) and Smith v. 
C'Connor, App. D.C._s68 F.2d 749 (1936) (tenant's claim for 
damages due to landlord's misrepresentation of facts concerning 
heating plant held to be one in tort, properly raised in a plea 
for recoupment in an action for possession. 

Nor can there be any doubt about the fact that in 
this jurisdiction, the Housing Code imposes 2 Gat of care 
owed to tenants, the breach of which is at least evidence of 
negligence. That was settled in the case of Whetzel v. Jess 
Fisher iianagement Co., 282 F.2d 943 (D.C. Cir. 1960) in which this 


Court held that evidence of Housing Code violations was sufficient 


to put the question of negligence before the jury. The court 


noted: 
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A penal statute which is imrosed foz.the protection of 
particular individuals established a duty of care based 
on contemporary community values and ethics. The law 
of torts can only be out of joint with community 
standards if it ignores the existence of such duties. 
[Id. at 345.] 
Similarly, in National Lank cf Washington v. Dixon, 112 U.S. App.D.C. 
183, 301 F.2d 567 (1961) this Court held that evidence that 
holes in a tenants floor constituted a violation of the Housing 
regulations was sufficient to take the issue of negligence to the 
jury in a suit for personal injuries, despite the landlord's 
: pit DN eos 
assertion that it had no notice of the condition. 
It necessarily follows, then, that it was plain error 
for the trial court in this case to exclude evidence of First 
39 
National's violation of the housing regulations. 

The tenants were prepared to show not only that the 
premises were in violation of the Housing Code, but that First 
National was negligent in permitting them to remain so and that 
the tenants suffered damage to themselves and their property as 


38/ See generally Restatement, Torts Sec. 286 (1934); 2 Harper & 
James, Torts 997 (1956). 


39/ Banks v._B.F. Saul Co., 212 A.Zd 537 (D.C.C.A. 1965) expressly 
held that it was' reversible error for the trial court, in a tenant's 
action for personal injuries resulting from her landlord's alleged 
negligent maintenance of the premises,to refuse to admit the 
Housing Code into evidence. See also Garner v. Ritzenberg, 157 
A.Zd 353 (D.C.C.A. 1961) and kanelos v. Kettler, supra. 
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a result of First National's negligence. However, they were 
precluded from doing so by the trial court's erroneous 
exclusion of evidence of the violations. At a bare minimun, 


the judgment must be reversed for this reason. 


CONCLUSICN 
In Edwards v. Habib, this Court determined "to know 
_ +0 
as judges what we see as acne this case, we ask the Court 


to act upon facts that all men see: that many people live in 


housing that is illegal as well as inhuman; that the District 


Government's enforcement of the housing laws has been inadequate; 
that a likely method of inducing compliance with the law is 
refusing to allow landlords to sue for rent if they break the 
law. We ask the Couxt to hold that a tenant need not pay 

every penny of rent a landlord demands if the landlord will 

not provide the decent, safe and sanitary mesine that the law 


demands. 


40/ Ho_Ah Kow_ v. Nunan, 12 Fed. Cas. 252, 255 (No. 6546) (C.C.D. 
Cal. BOE 
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For the foregoing reasons, the Neighborhood Legal 
Services Program, Amicus Curiae, respectfully submits that 
the judgment below should be reversed. 
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wiargaret F.Ewing 
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Washington, Db. C. 20001 
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Come now the Defendants, RUDOLPH SAUNDERS , ET AL and 
for Answer to the Complaint state as follows: 
1. The Complaint fails to state a claim upon which 


relief may be granted. 


2. Defendants deny that they are indebted to the Plaintiff 


in any amount whatsoever. 
3. This claim is not properly before this Court in 
3 
that the waiver of notice to quit was: 


a. Not consciously or knowingly made by 
Defendants. 


b. Was obtained by Plaintiff by S of his 
grossly unequal bargaining position and the 
lack of choice available to Defendants. 


The waiver of notice to quit is unconscionable 
and therefore invalid. 


4. That Plaintiff is befbre this Court attempting to 
enforce an ebligation incurred by its own illegal acts, specifia lly 
prohibited by the terms of tie Housing Regulations of the District 
of Columbia. 

WHEREFORE, Defendants respectfully move this Honorable 


Court to dismiss this Complaint. 


SET-OFF 

Come now the Defendants herein and by way of Set-Off 
to the claims of Plaintiff asserts the following: 

1. The rules of the Landlord and Tenant Branch of the 
Court of General Sessions provide for the assertion of a claim 
of Set-Off or recoupment in an amount not in excess of monies 
allegedly due as pleaded in the Plaintiff's case. Therefore, the 
Defendants hereby make claim for the month of April as follows: 

a. That as and from April the lst, 1966, the 
premises occupied by the Defendants have been in an unin= 
habitable condition and in violation of the Housing Regulations 
of the District of Columbia. Plaintiff has failed and/or 
refused to maintain a habitable dwelling for Defendants 
according to their agreement. This failure and/or refusal 
has occurred in spite of repeated demands by the Defendants 
to the P.aintiff, and in spite of repeated complaints by and/or 
on behalf of the Defendants and others of these conditions 


to the proper authorities of the District of Columbia. All 


to the damage of the Defendant in an amount equal to that 


otherwise due as rent payment for the month of April had the 
premises been in a habitable condition under the Housing 


Regulations of the District of Columbia. 
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b. That the failure and/or refusal of the Plaintiff 
to provide the Defendants with habitable dwellings under the 
provisions of the Housing Regulations. The rental being illegal 
as aforesaid the Plaintiff is ‘and should be estopped from 
obtaining any benefit as a result of its own illegal acts. 
Defendants are therefore not tiable for payment of any money 
for the month of April as claimed by Plaintiff. 

c. As a result of the failure and/or refusal of 
Plaintiff aforesaid to routes Defendants with habitable 
premises, Defendants are placed in the anoma Lous position of 
being required to pay rent co-the Plaintiff under the pain 
of eviction, whereas such is én admission of tenancy in the 
premises in violation of the Housing Regulations, Section 
2301, as well as acknowledgment by the Plaintiff that he is 
renting the property in violation of the Housing Regulations, 
Sections 2301, 2304, 2401, 2402, 2501, 2504, 2104, among 
others. Defendants are and canbe under .no obligation to pay 
to the Plaintiff any monies as rent or otherwise while 
Plaintiff fails and/or refuses to comply with those pro- 
visions of the Housing Reguldtions requiring him to meet 
certain standards in order to legally rent the premises. 
Defendants are additionally involuntarily compelled to support 


the illegal activities of the Plaintiff if he is allowed to 


utilize the legal processes in furtherance thereof. 
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2. The violations of the Defendants to remedy or control, 
Defendants are ready, willing, and able to pay Plaintiff the rent 
to which he would be entitled. For the reascas aforesaid, however, 
Defendants pray this Court to accept payment into the Registry 
of the Court, or in any such other manner deemed appropriate, the 
monthly rent, to be held by this Court p ng such arrangements 
as are just and proper and will secure corpliance by Plaintiff 
with all applicable law. 

WHEREFORE, Defendants pray judgment against Plaintiff 
as follows: 


For a set-off in the of rent claimed 


for the month of April by 
ternative. 


MmoOUR 


Plaintiff; or, al- 


For a finding that Leferndsnts are not indebted 
to Plaintiff for rent for the month of April 
1966 on the ground of illeg2lity of rental 

of the premises by Plaintiff. 


That this Court accept pzymeat into the Registry 
of the Court or in ey other manner deemed 
appropriate of the monthly rent for the month 

of April and all succeeding months, to be 

held by this Court pending such arrangements 

as are just and proper and vill secure compliance 
by the P'aintiff with all applicable law per- 
taining to the provisicn of habitable premises 

to the Defendants under the Eousing Regulations 
of the District of Columbia. 
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Before Hood, Chief Judge, and MYERS and KELLY, Asso- 
ciate Judges. 

HOOD, Chief Judge: Appellants were tenants in a large 
apartment complex known as Clifton Terrace, Their land- 
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lord, the appellee, filed separate actions against them for 
possession because of nonpayment of rent. Represented 

by the same counsel, 2ppellants demanded trial by jury and 
presented identical defenses. At trial appellants offered 
to prove: 


That there 4ére approximately 1500 violations of 

the Housing Regulations of the District of Colum- 
bia in the building at Clifton Terrace, where Defen- 
dant resides some affecting the premises of this 
Defendant direcrly, others indirectly, and all tend- 
ing to establish 2 course of conduct of violation of 
the Housing Regulations to the damage of Defen- 
dants and of others similavly situated. 


This offer of proof was rejected by the trial court, and 
counsel for appellarts then zdvised the court that without 
such evidence there were no issues to be tried. Accordingly 
the court entered judgment for possession in each of the 
cases. 

We first consider appellee's claim that these cases are 
moot. This claim is based on appellee's assertion (not dis- 
puted by appellants) that three of appellants have volun- 
tarily moved from the premises and the forth has volun- 
tarily paid his rent and continues to pay rent to the new 
owner of the apartment house, and that appellee, having 
sold the apartment house, has no claim to possession of the 
four apartments. The argument is that since the actions 
sought possession only and possession is no longer in dis- 
pute, the appeals 9::e moot. 

Where legal issues raised on appeal would be res judicata 
between the parties in 4 subsequent proceeding, an appeal 
should not be dismissed even though the main controversy 
has become moot. In Brown v. Southall Realty Co., D.C, 
App., 237 A.2d 834 (1968), we recognized that rights regard- 
ing the validity of 2 lease and the amount of rent due under 
it would be irrevocably established if the judgment in a 
possessory action for nonpayment of rent was allowed to 
stand. Since appellants here coutended that no rents 
were due because of appellee‘s violations of the Housing 


———— 


1 5 Am. Jur.2d, Appeal & Error, § 766. 


6-a 


Regulations, we believe a decision on the merits of the 
appeal is necessary. 

Two arguments are advanced by appellants. The first, 
made at oral argument, is that under our ruling in 
Brown v. Southall Realty Co., supra, if violations of the 
Housing Regulations occur during the tenancy (appellants 
conceded they could not prove the existence of any of the 
alleged violations at the commencement of the tenancies) 
and the landlord failed to correct them, the lease becomes 
illegal and void. Our holding in Southall was that where 
the owner of dwelling property, knowing that Housing 
Code violations exist on the property which render it un- 
safe and unsanitary, executes a lease for the property, 
such lease is void and cannot be:enforced.. We did not 
hold and we now refuse to hold that violations occurring 
after the tenancy is created void the lease. 

Appellants' main argument, advanced in their brief, 
is that the Housing Regulations Have abrogated the con- 
mon law relation between landlord and tenant and have 
created a contractual duty on the landlord to comply with 
the Regulations. From this premise appellants argue that 
if the landlord fails to comply, the tenant, in an action for 
possession for nonpayment of rent, may use such failure as 
"an equitable defense or claim by way of recoupment or 
set-off in an amount equal to the rent claim" under Rule 
4(c) of the Landlord and Tenant Branch of the trial court, 
This rule limits the landlords basis for recovery of pos- 
session where the consideration for the rent has failed 
wholly or in part because of the landlord's breach of an 
express or implied lease obligation, and modifies the com- 
mon law rule of independent covenants in the lease.2 
Therefore, if appellee had a contractual duty to maintain 
the premises in compliance with the Housing Regulations, 
appellants may properly defend by way of set-off against 
the rent owed. Hy 

The long established rule in this jurisdiction, following 
the common law, is that, in the absence of statute or express 
covenant in the lease, a landlord does not impliedly coven- 
ant or warrant that the leased premises are in habitable 
condition and the landlord is not obligated to make ordinary 


2 See Seidenberg v. Burka, D.C.Mun.App., 106 A.2d 499 (1954); 
Mitchell v. David, D.C.Mun.App., 51 A.2d 375 (1947). 
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repairs to the leased premises in the exclusive control of 
the tenant. The question here presented is whether the 
Housing Regulations impose upon the landlord a contrac- 
tual duty to maintain the premises in compliance with the 
Regulations. 

In both Edwards v. Habib, U.S.App.D.C. > 
F.2d (decided May 17, 1968) and Whetzel v. Jess 
Fisher Management Co., 108 U.S.App.D.C. 385, 282 F.2d 
943 (1960), the court implied that the Housing Regulations 
have the force and effect of statute, and for present purposes 
we will so treat the Regulations. Assuming, but not de- 
ciding, that in enacting the Regulations the Commissioners 
of the District of Columbia had the power to impose upon 
landlords a contractual duty, enforceable by tenants, to 
comply with the Regulations, the question is did they 
intend to do so and bring about a drastic change in the 
landlord and tenant law of this jurisdiction. 

'WNo statute is to be construed as altering the common 
law, farther than its words import. It is not to be construed 
as making any innovation upon the common law which it 
does not fairly express." Shaw v. Railroad, 101 U.S. 557, 
565 (1880), quoted with approval in Robert C. Herd & Co. 
7. Krawill Machinery Corp., 359 U.S. 297, 304-05 (1959).° 
We find nothing in the Housing Regulations expressly or 
necessarily implying that a contractual duty is imposed on 
the landlords to comply with the Regulations. There are 
express provisions for punishment by fine or imprisonment, 
or suspension or revocation of a landlord's housing business 
license,” as sanctions for violation of the Regulations, In 
some jurisdictions where similar penalties have been im- 
posed, the enacting body has gone farther and provided 
a variety of tenant remedies,% but we have no such provi- 
sion here. Where, as here, the regulations or statute 
merely impose a penalty for failure to repair and maintain 
the leased premises in a habitable condition the courts 
have refused to enlarge the scope of the landlord-tenant 


3 See also 82 C.J.S. Statutes § 363. 
4 Housing Regulations §§ 2104, 3303. 
5 Housing Regulations § 3102.3. 


See for example, New York Real Property Actions Law § 769 et 
seq.3 Cal. Civ. Code § 1942; N. Dak, Century Code § 47-16-13. 


relation by subjecting the landlord to implied contractual 
obligations. 

Had the Commissioners intended that the Regulations 
impose a contractual duty on landlords enforceable by 
tenants (again we assume but do not decide that the Com- 
missioners had the power to do so), we think they would 
have made such intention clear and not left it: to conjecture. 
We see some very practical reasons why the Commissioners 
may have felt that enforcement of the Regulations should 
be left to the trained personnel authorized to administer 
the Regulations. The Regulations are broad in scope and 
in many instances are expressed in general language, 
leaving room for the exercise of ‘judgment by those en- 
forcing the Regulations. For example, we find scattered 
throughout the Regulations expressions such as "good 
repair", "good condition", "clean", "kept painted", 
"properly connected", "normal,occupancy, “normal 
demands", "wide cracks", "adequate", etc. These and 
other like expressions in the Regulations do not state exact 
standards but leave considerable margin to the judgment 
of the enforcing authorities. 

We cannot believe that the Commissioners intended that 
the single violation of any of the Regulations for any 
length of time would give ground for defending against 
payment of rent in whole or in part. And if a minor 
infraction of the Regulations for a brief period gives rise 
to no defense to ea claim for rent, neither will a more seri- 
ous violation for a greater length of time, because the 
Regulations furnish no standard for differeatiating between 
consequential and inconsequential violations. 

Appellants argue that Whetzel v. Jess Fisher Manage- 
ment Co., 108 U.S. AppD.C. 385, 282 F.2d 943 (1960), sup- 
ports their contention. We do not so read that case. We 
understand it to hold that where a landlord negligently 
fails to comply with the Housing Regulations and as a 
result the tenant is injured, the tenant may sue the land- 
lord in tort. This was simply an application 6f the rule 
that a private action for negligence may be based upon 


é 
?Rubinger v. Del Monte, 217 N.Y¥.S.2d 792 (N.Y.Sup.Ct., 1961); 
Davar Holdings, Inc. v. Cohen, 255 App. Div. 445, 7 N.Y.S.2d 
911 (1938), aff'd, 280 N.Y. 828, 21 N.E.2d 882; Metcalf v. 
Chiprin, 217 Cal. App.2d 305, 31 Cal. Rptr 571 (1963). See also, 
Peters v. Kelly, 98 N.J.Super. 441, 237 A.2d 635 (1968). 


9-a 


violation of a penal statute where the injured party is 
within the class of persons the statute intended to protect 
and the injury was of the type the statute intended to pre- 
vent.® Whetzel did not hold that the Housing Regulations 
enlarge the contractual duties of a landlord. 

Our conclusion is that under the established law of this 
jurisdiction the landlord's violations of the Housing Regu- 
lations is not a defense to his action for possession based 
on nonpayment of rent, 

Affirmed, 


S Wyandotte Transportation Co. v. United States, 389 U.S. 
191, 202 (1967). 
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The defendant corporation plead nolo contendre on January 15th 
to 19 violations of various District of Columbia’ regulatory criminal 
laws. The Court upon recommendation of the prosecutor accepted the 
plea and entered a judgment of guilty. Similar charges against 
Sidney Brown, president of the conte kien, veneaciale prossed by 
the Corporation Counsel. The case was continued for sentencing 
until January 26, 1968. 5 

The case concerns violations arising out of the defendant's 
management of an apartment complex of three buildings known es 
Clifton Terrace. The complex is owned by the sister of Sidney 
Brown. It was constructed at the turn of the century as a 
prestige apartment complex. In recent years the property suffered 


a decline, end served to house modest income groups. 


In 1963 or 1964, Mr. Brown, through his realty company, the 
defendant, assumed management of the buildings. Initially, his 
operations were profitable. But in the past two or three years 
the corporation suffered a loss. Consequently, Mr. Brown began 
negotiations to sell the property to various non-profit corporations. 
The properties were then in a state of physical decline, as well 
as in need of substantial remodeling to meet current housing, 
safety, and other regulations. 

Records incicate that in October 1964, District officials 
begen to list regulatory @eficiencies at the premises. During 
1966 and early 1967, hundreds of such deficiencies were discovered 
and orders were given to correct them. Apparently, some were 
corrected after conferences with the Department of Licenses and 
Inspection. During February 1967, the outstanding violations 
were referred to the Office of the Corporation Counsel for 
prosecution. hile the term, violation, is used in common parlance 
to describe a physical condition, e.g., missing windows, the crime 
in these cases technically is not the physical condition, but the 


failure to repair the condition upon order of the District. In 


any event, as of February 1967, the defendant had failed to obey 


the orders to correct hundreds of deficiencies. Some deficiencies 
underlying the orders were of a nature that obviously could not 

be corrected quickly or without a substantial expenditure of funds; 
for example, replacing numerous toilets and enclosing stair wells. 


Many other deficiencies were of a nature that could have been 


remedied within a short time at modest cost; for example, 
replacing burners in stoves, replacing toilet seats, 
installing fire extinguishers, and removing an abandoned 
vehicle. 

The Corporation Counsel's Office began in February to 
negotiate with the defendant to rectify many denicvenciess 


including those contained in the informations in these cases. 


While some conditions were corrected, none of the conditions 


which gave rise to the orders in these cases were corrected. 
The defendant had not corrected the conditions covered by the 
informations by June 1967. Therefore, criminal informations 
were filed reportedly covering over 1,200 deficiencies and 
covering some orders to repair which were given'over a year 
before. 

Throughout this period the defendant negotiated to sell 
the property. It was contempleted that the new owners would 
completely renovate the buildings, correcting their 
deficiencies in the process. When the charges were filed, 
the case was continued for 6 months on the representation 
by the defense that sale negotiations were in progress. 

There was no opposition to the continuance by the prosecutor, 

During the 6-month interval, the Corporation Counsel's 
Office took a new look at its prior prosecutive; practices in 
the housing area. It then began a vigorous program to 


tighten up procedures and practices and enforce in a proper 


manner housing regulations. To describe the prior enforcement 


system as haphazard and ineffective is being cheritable - it 


wes much worse. 

Testimony adduced at trial and the Court's observations 
in other cases in the past reveal that individuals criminally 
charged with housing violations were permitted to continue 
their cases 2lmost indefinitely - with the almost certain 
belief that if the repairs weré made or the property sold the 
charges would be dropped. Parentheticelly, charges were not 
filed until housing officials exhausted every reaonable, 
informal method to secure compliance. ‘he flagrant offenders 
in terms of numbers of violations or those who just refused 
to comply had only to fear modest fines in court because the 
prosecutor never sought to apply the strict enforcement of 
the law as a deterrent to prevent the development of slums, 

In June, when the charges were filed, the defendant 
corporation and ir. Brown were under the impression that if 
they sold Clifton Terrace, all charges would be dropped by 
the Corporation’ counsel. While there was some confusion 
between the prosecutor and Mr. Brown concerning any such 
understanding, it certainly was not unreasonable for Mr. Brown 
to have believed that the charges would be dropped upon sale 
because the prosecutive policy had been so lax in the past. 
It further appears it was common knowledge that the most that 


ever heppened to a violator on conviction was a modest fine. 


The fines were of such an insignificant amount as to be no 
deterrent whatsoever, except perhaps to an individual home 
owner. For the big realtor, this was merely a cost of doing 
business. 

When the Corporation Counsel began his crack-down to 
enforce the housing laws, Sidney Crown was caught in the 
middle. He, along with the defendant corporation, was charged 
with violatimms of the housing regulations and tried and 
convicted by a judge of this Court on November 7, 1967. 

Mr. Brown was sentenced to 60 days in jail. 

Just prior to the scheduled trial date in the instant 
case, a contract of sale was negotiated for the premises with 
extensive renovations contemplated. ‘he manegenent of the 
complex was taken over by the buyer although the sale is not 
yet completed. Token repairs were made by the defendant just 
before the trial of this case. 

The informations in these cases fall into 4 categories: 

(1) 3 violations of the Zoning regulations. The 
defendant failed to get a certificate of occupancy to use 
the premises. The certificate would not have been issued 
unless the buildings complied with the zoning and building 
regulations. 

(2) 3 violations of the Plumbing regulations. These 


violations relate in large part to the failure to have 


vacuum Gevices on toilets in numerous apartments as well as 


a failure to have proper plumbing, gas fittings and faucets 
in many apartments. ‘they also include, among other things, 
e failure to have seats on 3 toilets, a lack of plugs for 
sinks, broken gas range in one apartment and lack of waste 
ecuipment for some sinks. 

(3) 3 violations of the 5. C. Duilding Code. These 
violations relate primarily to fire safety conditions. They 
include, among others, a failure to enclose stairs, provide 
for fire doors, have doors swing out, and to install a fire 
alarm system. The violations also relate to the failure to 


instell fire extinguishers, exit and emergency lights. 


(4:) 10 violations of the housing regulations. These 


violations cover a oroad range of conduct, including but not 
limited to broken windows, broken step treads, peeling wall 
coverings, broken window sills, surfaces needing paint, holes 
in floor, loose| plaster, weak floors, missing electircal 
outlet, faceplates missing. ‘he violations also relate to 
rat-proofing, repairing 2 stove and removing an abandoned 
vehicle from the parking lov. 

What these cases are all about can best be gleaned from 
a reading of the purpose of the housing regulations. While 
all the charges do not relate to the housing code, the purpose 
of the other codes violated are of the same tenor. The purpose 
of the housing regulations is set forth in Section 2101 of 


the regulations, and reads as follows: 


The Commissioners of the District of 
Columbia hereby find and declare that there 
exist residential buildings and areas within 
said District which ere slums or are otherwise 
blighted, and that there are, in addition, 
other such buildings and areas within said 
District which are deteriorating and are in 
danger of becoming slums or otherwise blighted 
unless action is taken to prevent their further 
deterioration and decline. 


The Commissioners further find and declare 
that such unfortunate conditions are’ due, 
among other circumstances, to certain 
conditions affecting such residential buildings 
and such areas, among them being the following: 
dilapidation, inadeavate maintenance, over- 
crowding, inadequate toilet facilities, 
inadequate bathing or washing facilities, 
inadecuate heating, insufficient protection 
against fire hazarcs, inadequate lighting and 
ventiletion, and other insanitary or unsafe 
conditions. 


The Commissioners further find and declare 
that the aforesaid conditions, where they exist, 
and other conditions which contribute to or 
cause the deterioration of residential buildings 
and areas, are deleterious to the health, safety, 
welfare and morals of the community and its 
inhabitants. 


the Commissioners, accordingly, promulgated 
these regulations for the purpose of preserving 
and promot SS the public health, safety, welfare, 
and morals (Housing 2egulations, D, C., p. 11) 
It is apparent that the delay and neglect by District officiats 
to enforce its own regulations lead to the exact evil in these 


cases the regulations were designed to prevent. During mid- 


19656, when the District was giving orders to repair, the 
? > 


premises were already dirty, unsanitary, unsafe fire traps, 


and the residents were living in deplorable circumstances, In 


spite of these conditions, the District negotiated for over a 
year before filing charges and then agreed to 2 S$-month 
continuance. None of the deficiencies mentioned in the 
informations, major or minor, had been corrected during the 
one-year period. 

In argument prior to sentencing, the prosecution requested 
@ severe sentence be imposed. ‘The defense sought leniency 
a relief in this case throughout the trial and at sentencing 
on five general grounds: 

1. The corporation has no prior criminal record 

2. The corporation could not effect the repairs without 
displacing tenants, which they did not wish to do 

3. A sale of the premises was under negotiation and a 
purchaser would extensively remodek hence, it would be economic 
waste to put repairs in a building that woulda soon be gutted 
for renovation 

4. The repairs were postponed because of an informal 
agreenent with the prosecutor and the failure to obey the 
orders was not deliberate disobedience, but as a result of an 
understanding with District officials, 

5. That most defects were corrected prior to the 
transfer of the property by the defendant corporation to 


another corporation in December 


6. That vandals destroyed the premises es soon as 


repaired. 


The Court concurs with the Covernment that any sentence 
should be severe. Reasonable hope for the neerrence of 
flagrant offenders can exist only when severe sentences are 
imposed on them. 2 

While it is true the corporation has no prior record 
(the previous conviction in November is still on appeal), 
the degree of misconduct on behalf of the defendant reaches 
incredible proportions, and must be treated as such. 

The argument that repairs could not be effected without 
wholesale eviction of tenants does not bear out! on close 
analysis. ‘While the plumbing corrections would involve 
major repairs, a great number of -the violations relate to 
simple painting and plastering, énd minor repairs. Certainly 
@ systematic renovation of apartments one at a time could have, 
in the period of one and a half to two years, resulted in the 
correction of numerous defects alleged in the informations, 
and made many apartments pleasant and habitable. While some 
repairs may have been made in matters not Tetenc the Court, 
the fact is that repairs were not made in hundreds of cases 
underlying the informations. : 

Counsel for the defendant repeatedly nore upon the 
Court that the defendant was a business operated for profit 
and was losing money in the Clifton Terrace venture. The 


performance of any repair would be, in effect,: throwing good 


money after bad because of the renovations contemplated upon 


sale. This argument is persuasive as relates to the major 
repairs, e.g., changing all the plumbing and closing in stair 
wells, but it certainly does not apply to the providing of 
fire extinguishers, putting seats on toilets, and fixing 
burners on gas stoves. 

The Court notes that the housing regulations provide 
for administrative appeal from orders to repair. The 
defendant failed to use the administrative appeal process; 
it just did nothing to correct the deficiencies in these 
cases. It is clear to the Court the defendant planned to 
sell the buildings, did not want to invest any more money 
in them, and permitted them to decline without regard to the 
effect this would have on the people living there. The fact 
business is run for profit does not give it a license to 
ignore the law. 

The argument that the defendant was lulled by the 
District into not obeying the law is not without some merit. 
Based on existing practice at that time, it was fairly safe 
for any landlord to assume that if he dragged the case out 
ad infinitum, and then complied with the orders or sold the 


property, a nolle pros would result. 


The lax enforcement and prosecution of the regulations 


during the past is demonstrated by the instant case. How- 


ever, two wrongs do not make a right. The failure of the 


Housing Division to follow up on the inspecting of the 
property or of the Corporation Counsel to vigorously prosecute 
does not affect the validity of the regulations, nor did it 
relieve the plight of the tenants. There is evidence that 
Government officials sought the compliance of the corporation 
through a series of meetings with’ its representatives, such 


efforts extending over a number of months. While the Court 


believes voluntary compliance should first be sought, any 


careful examination of the evidence should have revealed 
to the District officials that Clifton Terracenaase as earlier 
described, a collection of dirty, unsanitary, ineeite fire- 
traps. While it would be reasonable to delay the repair of 
hundreds of toilets and rebuilding stair wells, it is 
shocking that an order requiring ‘seats on toilets or fire 
extinguishers to be installed shout’ have to be negotiated 
at all. As a matter of fact, Enase particular orders to 
repair were given in June of 1966, and were not corrected 
when the trial began. Ss 

The defense urges that the defects were corrected. The 
records reveal that some repairs were made after the charges 
were filed (see appendix). However, these repairs were the 
most minor in nature, usually requiring only painting and 
replacing glass. The major repairs were untouched as well 


as many minor repairs, e@.g-, replacing toilet seats, putting 


handles on gas stoves, etc. The repairs, upon a close study 
of the informations, were not significant enough to mitigate 
the punishment. It is a simple question of, little too late. 

The defense also urges that vandals destroyed the 
property as soon as it was repaired. Since no repairs were 
made at all until after the charges were filed, vandalism 
does not justify the delay in compliance prior Comtrial. 
Unfortunately, the Clifton Terrace situation became explosive 
in the fall and the property was subject to vandalism 
undoubtedly in part caused by the tenants. 

Vandalism is 2 reprehensible thing. It cannot be 
justified under any circumstance, and is to be condemmed. 
Those who engage in it shovld be sought out and vigorously 
prosecuted. However, the crimes of others, in the Court's 
view, do not relieve the defendant corporation of its 
obligation to obey the law. 

The general aims of sentencing are thought to ve 
punishment, rehabilitation, and deterrence of potential 
offenders. It is very difficult to effectuate these purposes 
where the defendant is a corporation. As a practical matter, 
people, not corporations, commit crime, and aims of sentencing 
are directed toward human beings. In the case of a corporate 


defendant, the Court may impose a fine only - since you can't 


put a corporation in jail. In the instant case, can any 


sentence, modest or severe, accomplish any significant purpose? 


As to punishment, while the loss of money has some 


effect on any organization regardless of how affluent, the 
maximum fine here is a mere pittance compared to what it 
would have cost the defendant to comply with the law and 
provide decent housing for the tenants. Even on a plea, 

there is doubtful senction in a fine because if the 
corporation fails to pay, all the sieies 2A do is proceed 
through normal collection procedures, which could take months. 

Rehabilitation does not apply to corporations - you 
treat or rehabilitate people, not corporations. 

Will a fine deter the defendant and others in the 
future? There is some doubt as to this. When the public 
reads that a corporation had some 1200 violations and no 
charges were pressed against the responsible officials of the 
corporation, and that the maximum fine is far less than repair 
costs, where the property is sold, then it is perhaps doubtful 
that there will be any deterrence in any sentence. 

It would appear to the Court ‘that the real deterrent for 
the defendant and others is awareness that the Mayor has 
appointed a new head of the Department of Licenses and 
Inspections and the Corporation Counsel has designated an able 
and serious prosecutor, Mr. Johnson, to supervise a policy of 
vigorous prosecution of housing violators. The Court believes 


that the sentence in this case and the jail sentence of another 


judge in another housing case will serve as a reminder to 
property owners that the judges of the Court of General 
Sessions will make the punishment fit the crime in all cases, 
including regulatory violations. It is hoped these two 
sentences, as severe as they are, will, in themselves, 
provide such a deterrent that such sentences will never 
again be necessary to ensure the purpose of the housing 
regulations is carried out, and that slums are prevented 
before they begin. 

It is ADJUDGED that the defendant corporation pay the 
following fines, the sentences to run consecutively: 
Zoning Regulations 


8-67 


Plumbing Regulations 
DC 9621:-67 

9625-67 

9626-67 


Building Regulations 


DC 9628-567 
9629-67 
9630-67 


de 


Date of Inspection next prior 
to preparation of information 


5/15/e7 (DC 9615-67, 
Revised 1165-68-S~-BB 
Items charged: 10 


(DC $616-67, 
Revised 1166-638-A-H) 
Items charged: 


CONSTRUCTION 


5/31/67 (DC 9628-67) 


Items charged: & 


PLUMBING 
64/1/67 (DC 9625-57 
Items charged: 13 


Statement of conditions as agreed to by Prosecution aad Defense. 


1350 CLIFTON STREET, 


HOUSING REGULATIONS 


Latest Inspection Report 


12/8/67 - Items charged 
outstanding: 5 


12/3 /67 - Items charged 
outstanding: None 


12/11/67 - Items charged 
outstanding: & 


12/8/67 - Items charged 
outstanding: 13 


APPENDIX III 


Additional Comments by 
First National Realty 


Two items (2 & 5) were 
completed on 12/10/67, 
leaving a balance of three, 
outstanding items as incom- 
plete. 


Date of Inspection next prior 


to preparaticn of Information 
5/15/07 (De $519-67, 
Revised 1156-68-LL 
tern charged: 1 


5/15/67 (DC-¢621-67, 
Revised 1166-60-YY) 
Itens charged: l 
5/15/67 (DC ¢617-67, 


Revised 1166-68-AAA-!T?) 


Iters charged: 


5/15/67 (DC 6618-57, 
Revised 1166-638-I-"% 
Iter:s charged: 10 


5/15/67 (DC 6625-57 
Revised 1166-68-MM-KK 
Items charged: le 


CONSTRUCTION 
(DC-9629-67, 

Tiems charged: 10 
PLUMBING 

(DC 9626-67, 


Yiems charged: 4 


6/1/67 


Statement ot conditions es agreed to by Prosecution and Defense. 


> 


1308 CLIFTON STREET, N.d. 


HOUSING REGULATIONS 


Latest Inspection Rcport 


7 - Items 
outstanding: 


12/7/67 - Ltems 
outstanding: 
12/8/67 - Items 


outstanding: 


12/8/67 - Items 
outstanding: 


12/8/67 - Items 


outstanding: 


charged 
None 


charged 
None 


cherged 


charged 


12/11/67 - Items charged 


outstanding: 


10 


12/11/57 - Items charged 


outstanding: 


MW 


Additional Comments by 
Virst National Realty 


Four of the outstanding items, 
(3,45,6,9) were completed on 
Dec. 12, leaving only two 
items (1&2) incomplete. 


Tio of the outstanding items 
(13&14) were completed on 
Dec. 3th, one day after the 
inspection date. One item 
(15) was not done because 
the apartment was vacant. 


Tro of the outstanding items 
(17&18) were in vacant apart- 
ments and were not completed 
for this reason, leaving one 
item (9) as incomplete. 


Date of Irspection next prior 
co preparetion of Information 


5/16/67 (IC 9627-77 | 
Fevised 1166-68-cC-KK) 
items charged: 9 


5/18/67 (Ic 9620-S7_ 
Revised 1166-58-27 ) 
Items charged: 1 


5/16/67 (IC 9622-57 
Fevised 1156-68-CGc-FPP 
Items charged: 10 


CONSTRUCTION 
5/31/57 (LC 9030-57) 
Items charged: 9 
FLUMBING 
(DC 9624-67 ) 


Jtems charged: 4 


6/1/67 


Statement of conditions as agreed to by Prosecution and Defense. 


1312 CLIPTON STREET, WW. 


HOUSING REGULATIONS 


Latest Inspection Report 


12/8/67 - Items charged 
outstanding: None 


12/7/67 - Items charged 
outstanding: WNone 


12/7/67 - Items charged 
outstanding: 7 
12/11/67 - Items cherged 


outstanding: 9 


12/11/67 - Items charged 
outstanding: 4 


* 


APPENDIX IT 


Additional Comments by 
First National Realty 


One item (G) was completed 
on 12/15/07 and five items 
(13,14,15,16 &17) were in 
avecant apartment, leaving 
a balance of one item in- 
complete. 


Housing Regulations 
1166-58 A-H 


I-R 
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TIM MURPHY 
Judge 


January 26, 1968 
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VNU ENE 


UNELTED STATES COURT OF APYEALS FOR THE DISTRICT OF 
COLRMBIA CLROVIT 

RUDOLEH SAUNDERS 

NUMBERS 
STANLEY GROSS | 22405 

22806 

ETHEL JAVINS | 22405 

Petitioners 

Vs. 

PIRST NATIONAL REALTY COR?ORATION 


Respondent 
STATESENT CF CUSSTICNS INVOLVED 


1, When a Landlord continues « tenancy snd attemsts to 
collect rent from a preperty with knowledga ef Heusing Code 
violations on the preperty, arising after the tenancy fron 
month to menth was created, which have not been corrected, does 
the continued rental of the premises by the landlord and eol- 
lectioa of rent for a property naivtained in violation of the 
Housing Code render the rental agreement void and yurenforesable,. 
as when the property is initially rented our in a condition in 


violation of the Housing Regulations? 


The district of Columbia Court of Appeal enevered this 


qvection "no", 


Petitioner cotends that it should be answered “yes, 


2. Do the Housing Regulations in the District ef Col- 
umbila, setting out minioum standards of habitabilicy, con~ 
etitute a part of the contractusl agreement for rental of 
pretuises for human habitation? 

The District of Columbia Court of Appeals answered "no", 

Petiticners contend the answer sheuld be "ves". 

3. Do the Housing Regulations create a coatineing stetu- 

ory duty in the landiord te maintain the rented vromices in 
compliance therewith. the dbreach of which euty cenders hin 
liable for damages to the interests of his tenents set-ovt 


- 


and protected by the Housing Acgulaticons? 
The District of Columbia 
this queaticn. 


Petitioners contend thet the answer chould be 


STATERENS. OF CASE 


. 


In these three cases, cons soligatea for eee 
First National Realty Corporation (hereinafter 
scught to eviet certain of 
tenants wore in default in payment of rent te senents ackrowe 
ledged chat they had not raid the rent claimed, bur denicd chat 
they were obliged to do ao. ‘Their arcuments were (1) tact 
First National wae not entitied to recovery beenune, among 


other things, its gross violation of the District's Housing 


i/ A fourth case, consolidated below, Grant v. First Ration ak 
Realcy, #4i21, is not before this Court. 


Regulations rendered the contract cued on illegal end un- 
enforceable and (2) that, in any event, defendants were 
entitled to set-off against eny amount2 due to First National, 
denages for First National's violations of the Housing Regu- 
lations, because these regulations are implied provisions of 
the contract of lease, or that the Regulations had inposed 

a atatutory duty whick had been breached te the injury of the 


tenants. When the case came on to be tried, counsel for the 


tenante indicated that he was prepared to prove emong other 


things that First National had allowed scme 1,500 Housing Code 
victationg to accumulate at Clifton Terrace, the apartment 
coaplex that housed the defendant. as set out, inter alia, in 
the Settled Statement of Proceedings: 

That there are epproximately 1.500 violations 

of the Houging Kegulations of the District of 

Colwmabia in tne tuilding at Cliften Terrece. 

where Defendant residen some arfecting the 

premieces of this Defendant direetly, others 

indirectly, and all tending to establish a 

eourze of conduct of “violation of the Housing 

Reguietions to the damage oz Defendants and - 

of others similariy situated. 
Judge Fickling rejected thie and the other eccebece: specifically 
enjoining the tenants’ counsel fren speaking of the Housing © 
Code violations so as not to "Infiaze" the jury. Having rejected 
all of the evidence which counsel for the tenants had proffered, 


Judge Fickling entered judgmente for the plaintiff. - 


On eppeal, the Digtrict of Columbia Court of Appeals 
affirmed, hoiding the existence of Housing Code violations 
during the term ef the tenancy to be totally irrelevant. 

The Court acknowledged that preof of Code violations as of the 
beginning of the tenancy would have precluded plaintif?'s | 
recovery on its illegal contract (Lillie Brown Ve Southall 
Realty, 237 A.2d 834), but meinteined that if the tenants’ 
proof cof violations ren only to the term of the tenoney, the 
plaintiff's right to enforce its contract was absolute. Froa 


' this determination, the tenante now seck leave to appeal. 
STATUTES INVOLVED» 


Housing Kegulationsa Cited 


Section 2101 - The Commissioners cf the District of 
Columbia hereby find and declare that there exist reeidential 
buildinge snd arene within said District which are eluas or 
are otherwise blighted, end that there ore, in addition, other 
such buildings and areas within said Digtrict which are deterio- 
rating ond are in danger of becoming siums or othervice blight- 
ed unless action iz taxen to prevent their further déterioration 
and decline. 


2. The Comigsioners further find and declare that such 
unfortinate conditicns are due, smong other circumstances. to 
certain conditiona affecting euch residential buildings end are 
such areas, among them being the following: dilapidatien, | 
‘Inadequate maintenance, overcrowding, inadequate lighting and 
ventilation, and other unsanitary or unsafe conditions. 


3. The Commissioners further find ond declare that the 
aforezrid conditions, were they exist, end other conditions 
which ccatribute to or cause the deterioration of vesidential 
buildings and areas, ere deleterious to the health, sefety, 


welfare and morals of the cemaunity and its inhabitants. 


The Commissionerg, accordingly. proaulgate these regu- 
lations for the prrpose of preserving ond promoting the pub- 
lic health, safety, welfare and merals. 


Section 2301 


No omer, licensee or tonant shall oceupy or permit the 


Occupancy of any HAadivacion in violation of these regulations. 
Section 2304 


No persong shall rent or offer to rent any habitation, or 
the furnishings thereo?. unlesa euch habitacien and ite furnish- 
ings are in a clean. safe snd sanitary condition, in repair, 
end free from rodents or vermin. 


Section 2501 - 


Every premises eccoumodating one or more habivations 
shall be maintained and dept in repair so as to provide 
Gecent living zecotiodations for the occupants, This part 
of the Code conterplates more than mere basic repairs and 
maintenance to keep cut the elements; its purpece ia to ineliuvde 
reparig ond maintenance designed to make a premises or neigh= 
borhoed healthy and safe. 


SUMMARY OF ARGUMERT 


1. The Court below found in Grown v. Southall. infra, 
Ba lg 2 ae 


that the Housing Regulations require/premises used for humen 


habitation be placed and maintained in compliance therewith, 
and thet any contract of lease in violation therecf is illegal 
and unenforceable. In the instant cases, that Court refused 
to apply that doctrine to the continuing relationship of land- 
lord-tenant, This holding emasculetes the Housing Regulatims 


end defeats the public policy underlying ‘them. It is, further, 


in conflict with the intent of the Housing Regulations to 

impose a continuing duty, and is inconsistent with this 

Court's ruling in Whetzel. v._ Jess Fisher, infra; az well as 
Er eee OU MMA eI 353, 

its cwn decision in Garner _v. Ritzenberg, / | both ef which 

recognized the continuing duty imposed by those regulations. 

2. The Housing Regulations impose requirements which must 
be met in the contract between a landlord and a tenant. There 
requirements become, therefore, a part of that centract. The 
Court below recognizeé that in ite Brevn v. Sourhal) céecision, 
applying principlee of contract law. Its Gacisien in the 
iugtent cages deny the applicability of contract principles, 
thus creating a categorical eontlict between its cwn cecisions 
on tae applicabie law. and, further. raising ea serious question 


ef construction of the Housing Reguiationes. 


3, The Court below ignered the statutory cuties imposed 


on landlords by the Housing Regulations, ag were found by this 


Court in Whetzel v. Fisher, infra. Petitioners were injured 
and damaged in their interests as protected by che Housing 

Regulations and were entitled, therefore, to set-off damages 
for that injury or demegce against the claim for rent tade by 


respondent herein. 


ARGUMENT 


The fundamental importance of insuring safe and sanitary 
housing for the residents of the District of Columbia, in view 
of the "appalling condition and shortage of housing in Washing- 
ton", ig self-evident. CF. Edwards v. Habib, No. 20,883, May 
17, 1968; D.C, Housing Regulations section 2101. Congress and 
the District government have demonstrated "a strong and perva- 
sive ... concern to secure for the city's slum dwellers decent, 
or at lease safe and sanitary, places to live." Edwards v. 
Habib, supra. The ruling by the court below, however, has 
the necessary effect of rendering meaningless the impact of 
the Housing Regulations in precisely the situation in which the 
vast majority of slum dwellers need their protection most. The 
Court has ruled that a landlord who refuses to provide his 
tenants with the safe and sanitary housing which the Housing 


Regulations obliges the landlord to provide to precisely these 


tenants, by failing to make numerous repairs to the premises on 


violations which arose during the tenancy is immune from any” 
claim by the tenant. 


Under the ruling below, the landlord has no liability to the 
2/ . 


tenant for subjecting the tenant to live in unsafe and unsanitary 


conditions, but 


2/ A landlord's only liability is when his failure to repair 
unsafe conditions actually causes an accident to the tenant, so 
that the tenant can sue in tort for damages because of the 
personal injury. A governmental scheme designed to prevent and 
eliminate unsafe conditions for a class of people which actually 
provides that class with relief only when the unsafe condition 
actually causes the accident to occur is a meaningless preventivea 


rather can compel the tenant to pay full rent for the gub- 
etandard dwelling, without regard to the fact that the lLandlerd 
ie prohibited by law from maintaining a rental property in such 
a condition. The sole liability the landlord is exposed to for - . 
subjecting his tenants to living in a slum is the possibility of 
a $300,00 fine or ten days imprisonment. ‘The minimal risk of 
actual conviction and the small fine involved’ after conviction 
render such meager Liability little nore thon a minor cost 
of conducting business as a glunelerd.3/ 

The crippling effect upon the effective implementation of 
the Houging Regulations in this area of majer eccial concern 
should be reviewed by this Court, eapecially since this court 


haa not previougly considered these questions. 


1. The ruling in the court below in thege congolidated 


- easee ie inconsistant with its own prior rulings in the cage of 
Litiic Brown v, Southall Realty, 237 At. 2@. 8&3 (1969); Garner 


v. Ritzenberg, 167 At. 2d. 353; and the decision of this Court 
45 a G4 
in Whetzel v. Jese Ficher Realty Co., 108 U.S. App. D. C. 385, 272 F.2d 


(1960), in its construction of the extent to which the doctrine 


3/ The inconsequential effect of criminal liability is amply 
demonstrated in the sentencing opinion of Judge Morphy of the 
D, C, Court of General Sessions in D. CG. vs. Fira’ Netional 
Reaity Corp.. No. D. GS, 19658-67 et al CGenuary 25, 1953). 

he court noted that the lax enforcement oroesdures utilized 
in such cases made it "fairly cafe" for any landlord to drag 
the matter out and etiil avoid eenvietion, The court also 
noteé that "the maxinum fine here is a mera pittance compared 
to what it would have cost the defendant to comply with the 
lew and provide decent housing for che tenants," The court 
concluded that it was “perhaps doubtful chat there will be aay 
deterrence in any sentence”. 


of illegality applied in Lillie Brown, supra, is controlling in 
tha matter of violations of Housing Regulations regariing main- 
tenance by the landlord of premises used as a place of human 
abode. In Lillie Brown, the violations of the Housing Regula- 
tions existed at the time of rental of the property. Thus the 
court was required to rule no further then that factual gitua- 
tion. However, in finding the contract illegal snd void, the 
court reiicd upon sections of the Housing Regulaticns, specifi- 
cally sections 2304 and 2501, which are , in the Court’s 
lenguage, "Eousing Regulaticns requiring that they be safe and 
sanitary and that they be proverly maintained." The application 
of these Regulations and the observation of the court that the 
premises need be "maintained" in compliance withthe regulations, 
necesgarily imply a continuing cuty imposed by the Housing 
Regulations, which had been previcusly recognized by that Court 


in Garner v. Ritesnberg. gupra. and which principle emanates 


from this Court’s decision in Whetzel, supra. in Whetzel, this 


Court noted at page 392: 


"Por reasons which will appear from our diseunasion of 
the facts, infra, we think there was enough evidence 
that appellants’ injuries proximately reeuites from 
landlord's failure ro put the premises In cafe condi- 
tion prior to their rental. or from ais failure to 
maintain the heating syatem in good repair, te permit 
the appellant to go to trial.” : 


“Thus reating its decision on as duty imposed by the Houoing 


Reguisticas to maintain the premises in repair, here the heat~ 


ing system, this Court recognized the continuing obligation 
imposed by those reguiations, That Proposition wag recog- 
nized by the Court beloy in Garner, in adepting the specific 
language of this Court in Whetzel, at page 255: 

“If the trouble could not have been remedied 

by suitable corrective measures then &s wae 

eaid in Whetzel, the landlord was under the 


duty of ‘terminating use ef the premisea ag 
& place of human habitationt ." ’ 


Clearly, then, the decigion of the Court below is in con- 


flict with its own decision in Gsrner, which recognized the 
continuing nature of the cblivations imposed by the Rousing 
Regulations, and is equally in conflict with this Court? g 
decision on the seme point, so that this Court should entere 
tain this appeal in order to clarify ea matter of Srave inper- 
tance to the comuunity, one which involvee the fonsistency of 
construction end application of theve Housing Regulations, and 
which involves the very viability of that implemented expression 
of public policy, 


The ultimate point heve is whether the Court below ean 


properly limit the doctrine of illegality arising out of the 
prohibitions contained in the Housing Regulations, which Proe 
hibitions have been held to cenatinue throughout the landlord~ 
tenant relationship, ao ag to create a special hybrid form of 
_ {llega activity which cannot be controlled by the exercise of 


legitimate governmantal pover, 


2. Contractual Gbligations Imposed by the Housing Regula- 


tions. 

Tne court below rejected appellants arguments that these 
Housing Regulations constitute a part of the contractual arrenge- 
ment between the landlord and the tenant. coneluding that had 
the Congress or the Commissicners of the District of Columbia 
intended such a result, it would have been epecifically pro- 
vided in the Regulations. This decision is at variance with 
that Court's decision in Lillie Brown, supra, as well as with 
general principles of ctatutory censtructiam recognized in 
Whetzel, supra, at pege 388. Petitioners had urged the Court 
below that, whether the obligations imposed by the Houging 
Reguintions were designated as implied provisions of the cone 
tract of lease or as-statutorily imposed duties protecting 
interests of the respective perties, the enactment of these 


regulations neceszariily includes the right of private action 


to recover for their breach on the ground that the Regulavions 


had established and/or recognized certain interests of the 
petic oners, which interests had been damaged and injured in 
a manner prohibited by the regulations. The Court's reasoning 
was that euch a remedy was available only in tert and not in 
contract, and therefore the claims of petitioners below did 


not lie. 


The rejection of the integral relationship of the Housing 


Reguiations to the contract of lease as urged by the peritioners 
below is in direct conflict with that Court's ruling in the 
Lillie Brown case, supra. In that case the Court employed prin- 
ciples of law governing contractual relationships, and applied 
the doctrine of illegality on the authority of cases involving 
contractual relationships. Hartman v. inbar, 77 App. D. C. 95 
(1942); Lloyd v. Johngon, 4S App. BD. C. 322 (1916), as well as 
others cited in the Court's opinion. Such a ruling necessarily 
earries with it the proposition that theae Housing Regulations 
directly relate to and affect the contract between parties as 
landlord and tenant. Under the theory of the Brown case, 
neither party could validly contract with the other with regard 
to the rental of premises for human habitiaticn, except within 
the limitations of the Housing Regulations. Sections 2301 and 
2304, nor in any manner to avoid the impact and prohibitions 

of the Housing Regulations. No waiver of these Provisions as 
between the parties sppears possible under the Regulations and 
the doctrine of Browm, Thus, the provisions of the Houging © 
Regulations would seem to constitute a necessary element of 

the contractval relationship between the parties. If, then, 
the contents of a contract for lease are governed by contract 


principles as set cut in Brow, contoeion is created by the 


Court's mling here involved that in some circumstances pro- 
visions of contract law no longer are applicable and the nature 
of the relationship has changed, again, into a hybrid. Thus, 
these conflicting theories of governing legal principles 
irreconcilably in juxtaposition in the case of Lillie Brown 
and the instant cases should be resolved by this Court, together 
with the question of construction of the Housing Regulations. 
While the Court below might find grounds for application 
of different principles of the law of contracts to the continu- 
ing relationship and obligations imposed by the Housing Regu- 
lations, by confining the illegality doctrine to the initiation 
of the contract; nevertheless, once having found the contract 
affected by this principle, by reason of the Housing Regulations' 
effect on the contract, it would seem contradictory and misleading 
to deny the inter-relationship of the contract and the Housing 
Regulations for any purpose, which the Court did in the decision 


here involved. Other Courts have recognized the effect such 


regulations have wrought on Dandlordaterent contracts, applying 


rules which should be given force and effect in this jurisdiction, 
in order that the purposes of those Regulations be susceptible 


to effectuation. 


See: Delamerer Vv. Foreman, 239 N.W. 148 (tin. 1931); 
Pines v. Perssion, 14 Wiese. 2d 59, 121 NW. 2d 409 (1961); 
Carpenter v. Donohoe, 388 P.2d 399 (Colo. 1968). 

; 3. Leaving aside the specific contractual proposition 
noted in 2 above, the Court below has created a: serious eone- 
flict with this Court’s decision in Whetzel, in both the 
applicable case law and construction of the Housing Regulations. 
In Whetzel. thie Court noted the creation of and recognition 
of interesta of both landlords and tenants which are protected 
by the Housing Regulations, end that those regulations by pro-e 
viding for the protection of such interests, carry with them 
a private remedy for violation thereof, ‘This Court found that 
the physical injuries suffered in Whetze) were among those 
interests protected by the Rousing Regulations, ‘The ruling in 
Whetzel makes no dietinction between the various intereats 
protected by the Hoveging Regulations, finding the protections 
as set out in those regulations privately available. Thus, 
other {interests of tenants enjoy these came protections, and 
availability of private reaedy. Whether these interests are 
dealt with as necesearily implied provisions of a contract 
the breach of which renders the breachor Ligble ia damages or 
whether the interests exist es 2 matter of statutorily imposed 
duty, breach thereof would constitute a violation, injury, or 


damage to the protected interests, thug rendering the violator 


liable in damages. The Court below impliedly rejected any 
such cause of action, ignoring the damage resultant from 
injury to the protected interest. That decision has restrict~_ 
ed and nerrowed this Court’s ruling in Whetzel, and has as 
well, emasculated the provicions of the Housing Regulations, 
rendering their protection moot and unavailable to tenants. 
CONCLUSION 
For the reasons set out above this Court should review 
the decision of the Court below, because of the importance 
to the residents of the District of Columbia of the legal 
principles involved, the consistent construction of the 
Housing Regulations of the District of Columbia and thé 
need to correct and make consistent the case law in this 
jurisdiction pertaining to Landlord-Tenant relations. 
Respectfully submitted = 
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ARGUMENT 


jee argues that the D.C. Commissioners have acre 
in excess of their statutory and Constitutional authority by 
sublic policy and declaring contracts void. 


4 


arguments are totally without merit. 


, Joint Resolution of February 26, 1892 (2/ Sts 


authorized the Commissioners 


ake and enforce all such reasonable and usual 
regulations *** as they may deem necessar 
protection of lives, limbs, health, com- 
i quiet.... 


+ 


duld be no serious question that this inves 


ufficient authority to determine thet 
housing conditions threaten the public weal, necessitating 
establishment and enforcement of housing standards. See 

co. v. District of Columbia, 10 App. D.C 

21 Estate Commission, 289 F.2d 557, 53 | 


Municipal Corporations (3d ed. 1949) §§26.0: 


a 


Thus, the Commissioners could, if they would, have 


originated Section 2101 of the Housing Regulations —” 


1/ The Housing Regulations of the District of Columbia provide. 
pertinent part: 
Section 2101 -- Purpose of Regulations 
The Commissioners of the District of Columbia hereby anc 
deciare that there exist residential buildings and areas wi' 
in said District which are slums or are otherwise blighted, 
and that there are, in addition, other such buildings and 
areas within said District which are deteriorating and are 
in danger of becoming slums or otherwise blighted unless 
action is taken to prevent their further (footnote cont'd) 


Qe 


But the Commissioners" authority to act on their own initiative 
is not even in issue here, for the Housing Regulations were promulgated 
pursuant to explicit direction ofCongress. The Commissioners‘ 
declaration in Section 2101 that the Regulations mene needed “for 
the purpose of preserving and promoting the public health, safety, 
welfare, and morals" is not an independent declaration of public 
policy; it is simply a restatement of Congress’ determination, in 
D.C. Code §5-701, that it is | 


a matter of legislative determination that * * * 
conditions existing in the District of Columbia with 
respect to substandard housing and blighted areas * * * 
are injurious to the public health, safety, morals, and 
welfare, and it is hereby declared to be the policy of 
the United States to protect and promote the welfare 

of the inhabitants of the seat of the Government by 
eliminating all such injurious conditions by employing 
all Beare necessary and appropriate for the purpose 

x *& *,2 


1/(Cont'd) deterioration and decline. 

The Commissioners further find and declare that such un- 
fortunate conditions are due, among other circumstances, to 
certain conditions affecting such residential buildings and such 
areas, among them being the following: dilapidation, inadequate 
maintenance, overcrowding, inadequate toilet facilities, inadequate 
bathing or washing facilities, inadequate heating, insufficient 
protection against fire hazards, inadequate lighting and ventila- 
tion, and other insanitary or unsafe conditions. 

The Commissioners further find and declare that the aforesaid 
conditions, where they exist, and other conditions which contribute 
to or cause the deterioration of residential buildings and arees, 
are deleterious to the health, safety, welfare andmorals of the 
community and its inhabitants. 

The Commissioners, accordingly, promulgate these regulations 
for the purpose of preserving and promoting the public health, 
safety, welfare, and morals. 


2/ For a "similar expression of a community policy on the national 
level," see 50 Stat. 888 as amended, 42 U. S. C. 1401, and 63 Stat 
(Cont'd) 


-3- 
the reason why the District of Columbia -- and some 3,00. 
localities -- have Housing Regulations is that such regulations 


s prerequisite to obtaining federal funds for urban renewal, pud.. 


housing and mortgage financing programs. Thus, the “declaration 


public policy" of which petitioner complains was made not by © 


issioners, but by the Congress, whose power to do so is nob 


mellee asserts that District of Columbia Comm 
in promulgating che District's Housing Regulations have nullifiec 
ertsia contracts and that this is not within their power. This 


argument wili not 


5 amended, 42 U.S.C. 1441. Whetzei_v. Jess «= 
22 F.24 943, 949 n. 14, 108 U.S. App. D.C. 35° 


et of 1954 (68Stat. 623 as amended, 42 U.S 

refused to expend any such funds in any I 

kable program for community improvement." 
Housing and Ho inance Agency, responsible for administratio: 
the Act, defined ‘workable program" to include housing codes. 
stated that ‘T using Code is so important that a locality wits 
expected to have adopted and put such code into effect by Decembe: 
1955, in order to have a continued certification of its *Workab lc 
Program'’ HHFA, How Localities Can Develop a Workable Program fo: 
Urban Renewal (Sept. 15, 1954), P. 6. See Johnstone, The Federal 
Urban Renewal Program, 25 U.Chi.L.Rev. 301, 337. There were sor 
2,936 “Workable Programs" as of Dec. 31, 1966. 1966 Stat. Yearboos 
U.S. Dept. of Hous. & Urban Dev. 


Dlr eta, 
ie 


It is incorrect to say that the Commissioners have made 
those contracts invalid. The determination of unenforceability was 
made by the District of Columbia Court of Appeals in Brown v. 
Southall Realty Company, 237 A.2d 834 (1968), not by the Commis- 
sioners. That Court held that a lease wes uneforceable if, at the 
time it was signed, there were code violations existing on the 
leased premises. ‘hile Sections 2301 and 2304 of ene pee eetonee 
are at the least susceptible of the interpretation that they in- 
validate such illegal contracts, the District of Columbia Court 
of Appeals rested its decision not upon them but upon the general 
rule that a contract "made in violation of a statutory prohibi- 
tion designed for police or regulatory purposes, is void and con- 
fers no right upon the wrongdoer.'' Hartman v. Lubar, 133 F.2d 
44, 45, 77 U.S. App. D.C. 95, 96, certiorari denied, 319 U.S. 767, 
Miller v. Ammon, 145 U.S.421. Thus, petitioner's arguments are be- 


side the point, for the Court's power to refuse enforcement is 


———— 


4/ Section 2301 -- Use and Occupancy 

No owner, licensee, or tenant shall occupy or permit the 
occupancy of any habitation in’ violation of these regula- 
tions. . 

Section 2304 -- Rental Units 
No persons shall eent or offer: to rent any habitation, or 
the furnishings thereof, unless such habitation and its 
furnishings are in a clean, safe and sanitary condition, 
in repair, and free from rodents or vermin. 
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limited neither by D.C. Code 1-226 nor by the Contract Clause.2/ 


The Commissioners’ Regulations are the basis of the holding in 


Brown only because the District of Columbia Court of Appeals 


—— 


determined that ‘the sanction of unenforcement is consistent with 


and essential to effectuating the public policy" that informs the 


Regulations. United States v- Mississippi Valley Co., 364 U.S. 
520,563. 


Respectfully submitted, 


a 
TLCRENCS “AGHAN RCISMAN 

MARGARET F. EWING 

PATRICIA M. WALD 

Neighborhood Legal Services Program 
416 Fifth Street, N.W. 

Washington, D. C. 20001 


———— 


5/ We question whether District of Columbia regulations are subject 
to the Contract Clause, which "relates to state action only.” United 
Transport Service v. National Mediation Board, 179 F.2d 446, 85 U.S. 
App. D.C. 352,358. Moreover, "it has been settled by a long line of 
decisions, that the [Contract Clause] . . . is directed only against 
impairments by legislation and not by judgments of courts...." Tidal 
Oil Co. v. Flanagan, 263 U.S. 444, 451; Barrows v- Jackson, 346 U.S. 
249,260. In no event could the Housing Regulations be held to im- 
pair the obligation of petitioner's contract, which was executed more 
than ten years later: "Contracts made after the law was in force of 
course are made subject to it, and impose only such obligations and 
create only such property as the law permits." Abilene Nat'l Bank v. 
Dolley, 228 U.S.1, 5. 
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ISSUES PRESENTED 


1. Does a landlord whose premises contain numerous 
substantial violations of the District of Columbia Housing 


Regulations have the right to evict tenants for non-payment 


of rent which the tenants have withheld for the purpose of 


securing compliance with the Housing Regulations? 
2, Does a landlord in the District of Columbia 
impliedly warranty that the leased premises comply with the 


Housing Regulations? 


ISSUES PRESENTED . 
STATEMENT OF THE CASE 
SUMMARY OF ARGUMENT 
INHEUUYINE Ss 6 6 & 5 5 5 


I. There Is Nothing In The District of 
Columbia Code, The Housing Regulations 
and Applicable Legal Precedent Which 
Requires the Decision Reached by the 
District of Columbia Court of Appeals . 


Public Policy and Principles of 
Statutory Construction Support a Holding 
Which Gives Maximum Effectiveness to the 
Housing Regulations .... s 4 oie 


The Members of a Class Who Are the 
Intended Beneficiaries of a Statute 
Have a Well Recognized Equitable Right 
to Enforce the Statute by Means of 
Private Civil Actions . 5 5 

If the Lower Court's Holding is Allowed 
To Stand, It Results in an Unconstitutional 
Irrational Discrimination Between New 
Tenants and Those Who Continue to Lease 
a Premises, Giving New Tenants Greater 
Protection Under the Housing Regulations. 
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STATEMENT OF THE CASE 


First National Realty Corporation filed separate 


actions in the Landlord and Tenant Branch of the District of 


Columbia Court of General Sessions against each of the ap- 
1 


pellant tenants, seeking possession of apartments which 

they leased on 4 month-to-month basis. These suits, filed 
pursuant to D.C. Code §§ 45-902, 45-910 and 16-1501, were 
pased upon the tenants! failure to pay rent. The agreements 
under which the tenants took occupancy waived the statutory 
notice to quit required by D.C. Code § 45-902, as is permitted 
py § 45-908. 

The tenants requested jury trials and proffered 
evidence of some 1,500 violations of the District of Columbia 
Housing Regulations existing on the premises at the time they 
withheld the rents. They sought to retain possession on the 
alternative theories that they owed no rent because the 
violations of the Housing Regulations rendered the lease agree- 
ments void as illegal contracts or that they were entitled to 
claim a set-off, as permitted by Rule 4(c) of the Landlord and 
Tenant Branch of the Court of General Sessions, based upon 


ee 


1/ Three of these cases are the subject of this appeal. A 
Fourth case, which was consolidated below, is not before the 
Court. 
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the violations. The judge refused to permit the tenants to 
present evidence of the violations to the jury. Judgment 
for possession was entered against each of the tenants. 

The District of Columbia Court of Rass upheld 
these judgments, Saunders v. First Nat'l Realty Corp., aks 
A.2a 836 (D.C. Mun. App. 1968). Appellants appeal that 


decision by leave of this Court. 


SUMMARY OF ARGUMENT 
(1) There is nothing in the District of Columbia 


Code, the Housing Regulations and applicable legal precedent 


which requires the decision reached by the District of Columbia 


Court of Appeals. 

(2) Public policy and principles of statutory . 
construction support a holding which gives maximum effective- 
ness to the Housing Regulations. 

(3) The members of a class who are the intended 
beneficiaries of a statute have a well recognized equitable 
right to enforce the statute by means of private civil actions. 

(4) If the lower court's holding is allowed to stand, 
it results in an unconstitutional irrational discrimination 
between new tenants and those who continue to lease @ premises, 
giving new tenants greater protection under the Housing Regula- 


tions. 


A a 


ARGUMENT 
THERE IS NOTHING IN THE DISTRICT OF COLUMBIA 
CODE, THE HOUSING REGULATIONS AND APPLICABLE 
LEGAL PRECEDENT WHICH REQUIRES THE DECISION 
REACHED BY THE DISTRICT OF COLUMBIA COURT OF 
APPEALS. 


A. The District of Columbia Code Provisions 


and the Housing Regulations 


Under D.C. Code § 45-902, tenants from month-to- 
month must vacate their leaseq premises upon the expiration 
of a thirty day period after a notice to quit. The tenants 
here had waived their right to notice to quit, as D.C. Code 


§ 45-908 permits. The landlord brought actions of ejectment, 


3! 
as authorized by D.C. Code §§ 45-910 and 16-1501, alleging 


non-payment of rent as the reason for seeking repossession of 
the premises. 
Although the language of D.C. Code § 45-902 entitles 


landlords to possession upon reasonable demand if tenants have 


2/ "A tenancy from month to month . . . may be terminated 
Dy a thirty days' notice in writing from the landlord to 
the tenant to quit... ." D.C. Code § 45-902 (1967 ed.) 


3/ "Whenever... any tenancy shall be terminated by 
notice as aforesaid, and the tenant shall fail or refuse to 
surrender possession of the leased premises, the landlord 
may bring an action of ejectment to recover possession . 
D.C. Code § 45-910 (1967 ed.) 


"When a person detains possession of real property with- 
out right, or after his right to possession has ceased, the 
District of Columbia Court of General Sessions. . . may 
issue a summons to the party complained of to appear and 
show cause why judgment should not be given against him 
for the restitution of possession." D.C. Code § 16-1501 
(1967 ed.) 
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waived notice, it is clear that certain defenses are available 
to tenants in ejectment proceedings. A landlord’ cannot evict 
a tenant in retaliation for the tenant's informing the Depart- 
ment of Licenses and Inspections that the premises contain 
violations of the Housing Regulations. Edwards v. Habib, 
___U.S. App. D.C. ___, ___, 397 F.2a 687, 690 (1968), 
cert. denied, 89 S. Ct. 618 (1969). Where the landlord is a 
governmental agency, the tenants are entitled to due process 
and cannot be arbitrarily evicted. Rudder v. United States, 
96 U.S. App. D.C. 329, 331, 226 F.2d 51, 53 (1955); Housing 
Authority of Los Angeles v. Cordova, 130 Cal. App. 2d Supp. 
883, 885, 279 P.2d 215, 216 (1955), cert. denied, 350 U.S. 

969 (1956). See also, Thorpe v. Housing Authority, 386 U.S. 
SI) (OSS) 5 Wak os sis) 5 eS Subs) (1969). Emergency 
rent control legislation has been found to mestrict the 
contractual rights of landlords. Block v. Hirsh, 256 U.S. 135 
(1921). Landlords cannot evict tenants in retaliation for 
tenants' registering to vote or actually ene, United States 


v. Beaty, 288 F.2d 653 (6th Cir., 1961). 


In addition, a tenant probably can defend an eviction 


proceeding by proving the eviction to be motivated only by 
the tenant's race. See Edwards v. Habib, supra, U.S. 


App. D.C. at ,n. 5, 397 F.2a at 689-90, n. 5. Proof of 


aoe 


payment of rent is obviously 4 defense to an eviction proceed- 
ing predicated upon non-payment of rent, and Rule 4(c) of the 
Landlord and Tenant Branch of the District of Columbia Court 
of General Sessions expressly provides for an equitable set- 
off in such possessory actions. 

The lower court found that the violations would 
constitute a defense only if the Housing Regulations altered 
the common law relationship of landlord and tenant to create 
a contractual duty in the landlord, and proceeded to find that 
no such duty had been created. This is apparently based upon 
a very literal reading of D.C. Code §§ 45-910 and 16-1501. 
However, these sections clearly do not imply a virtually auto- 
matic eviction, as evidenced by the recognized defenses discussed 
supra. This Court has characterized this statutory language 
as "simply procedural." Edwards v. Habib, U.S. App. D.C. 
at __, : 397 F.2d at 699. 

The lower court examined the language of the Housing 
Regulations and found "nothing in the Housing Regulations 
expressly or necessarily implying that a contractual duty is 


imposed on the landlords to comply with the Regulations," 


Saunders v. First Nat'l Realty Corp., 245 A.2d at 838, (D.C. 
Mun. App. 1968). 
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The Regulations establish standards to which dwelling 


places are required to conform. Their penalty’ provisions 
provide for a fine no greater than $300 and/or imprisonment 
for no longer than 10 days for each offense, with every day of 
continuing violation after the period allowed for compliance 

to constitute a separate offense. District of Columbia Housing 
Regulations § 2104. Where violations continue in a licensed 
"housing business" the Code provides penalties of a $300 fine 
and/or jail sentences no longer than 90 days in duration for 
each offense. District of Columbia Housing Regulations § 3303. 
It is also possible to secure the revocation of the license to 
conduct a housing business. District of Columbia Housing Regula- 
tions § 3302. 

Although these are the only penalties specifically 
provided in the Regulations, it is clear from their language 
that the Commissioners intended the Regulations to have the 
effect of alleviating the increasingly great problem of slums 
in the District of Columbia. | 

"The Commissioners of the District of 

Columbia hereby find and declare that there 

exist residential buildings and areas with- 

in said District which are slums or are 

otherwise blighted, and that there are, in 

addition, other such buildings and areas 

within said District which are deteriorat- 

ing and are in danger of becoming slums or 

otherwise blighted unless action is taken 


to prevent their further deterioration and 
decline. 


sey 


"The Commissioners further find and 
declare that such unfortunate conditions 
are due, among other circumstances, to cer- 
tain conditions affecting such residential 
buildings and such areas, among them being 
the following: dilapidation, inadequate 
maintenance, overcrowding, inadequate toilet 
facilities, inadequate bathing and washing 
facilities, inadequate heating, insufficient 
protection against fire hazards, inadequate 
lighting and ventilation, and other un- 
sanitary or unsafe conditions. 


"The Commissioners further find and 
declare that the aforesaid conditions, where 
they exist, and other conditions which 
contribute to or cause the deterioration 
of residential buildings and areas, are 
deleterious to the health, safety, welfare 
and morals of the community and its 
inhabitants. 


"The Commissioners, accordingly, pro- 

mulgate these regulations for the purpose of 

preserving and promoting the public health, 

safety, welfare, and morals.” District of 

Columbia Housing Regulations, § 2101. 

There is no language in either the Regulations or 
the D.C. Code which expressly precludes the finding of a 
contractual duty! in the landlord to maintain complying premises. 


B. The District of Columbia Court of Appeals' 
Holding Is Not Supported by Precedent. 


The lower court said that its decision was dictated 


by precedent, claiming: 


"Where, as here, the regulations or statute 
merely impose a penalty for failure to repair 
and maintain the leased premises in a 
habitable condition the courts have refused 
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to enlarge the scope of the landlord-tenant 
relation by subjecting the landlord to implied 
contractual obligations." Saunders v. First 


Nat'l Realty Corp., supra, 245 A.2d at 838-9. 


However, the cases which are cited to substantiate this 
statement do not in fact provide such substantiation. In 
Rubinger v. Del Monte, 217 N.Y.S.2d 792 (N.Y. Sup. Ct. 1961), 
the landlord sued the tenant for money damages alleging the 
leased accomodations to have been damaged by the tenant, while 


the tenant claimed that he had repaired the premises. The 


lower court had ruled that the tenant was prohibited by law 


from making repairs. The Appellate Term, Supreme Court held 
that there was no proof that the language of the lease agree- 
ment forbids repairs by the tenant, and that although New 
York Multiple Dwelling Law Section 78 imposes the duty to 
repair upon the landlord, it does not forbid the execution 
of leases which permit tenants to make repairs. 

In Davar Holdings, Inc. v. Cohen, 255 App. Div. 445, 
7 N.Y.S.2d 911 (1938), aff'd 280 N.Y. 828, 21 N.E.2d 882 (1939), 
the lease agreement required the tenants, under the landlord's 
direction, to maintain the premises in compliance with all 
statutes and regulations. The tenant there had paid to have 
his apartment painted, and sought to set-off the. amount paid 
against the landlord's claim for rent. The court refused to 


allow the tenant to set-off his payment when the landlord 


sued for rent, basing its decision upon the provisions of the 
lease agreement, the tenant's refusal to permit the landlord's 
employee to paint and the statutory opportunities available 

to the tenant to prove constructine eviction or to secure a 
court order allowing payment of rent to the court. The decision 
was predicated on the fact pattern of the case, which included 

a statute that specifically provided tenants with civil remedies 


in addition to criminal penalties. 


In Metcalf v. Chiprin, 217 Cal. App. 2d 305, 31 Cal. 


Rptr. 571 (1963), tenant's invitee sued a landlord for 
damages due to personal injuries caused by a defective fire- 
place. The tenant had known of the defect and his invitee 
failed to prove that the lease itself obliged the landlord to 
repair. The court held that a statute which required that 
buildings be maintained in good repair does not create a 
contractual obligation upon the landlord to repair, and found 
that the landlord had no duty to the tenant's invitee upon 
which a claim based upon negligence could stand. This case 
has no value as precedent in the District of Columbia, where 
landlords have been held liable in tort actions for personal 
injuries caused by conditions which constitute Housing 
Regulations violations. Kanelos v. Kettler, _ U.S. App. 


D.C. P F.2d (1968); Whetzel v. Jess Fisher Manage- 
ment Co., 108 U.S. App. D.C. 385, 282 F.2d 943 (1960). 
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Finally, Peters v. Kelly, 98 N.J. Super. 441, 237 
A.2d 635 (1968) holds that violations of a municipal housing 
ordinance are not an equitable defense to a suit for possession 
based on non-payment of rent. However, under the applicable 
ordinance, the enforcing commission could order the landlord to 
repair, could cause the premises to be repaired and create a 
lien on the property to cover the costs, or, with municipal 
council approval, could seek the appointment of a rent receiver 
who would collect the rentals and use them to eanPoccn the premises 
to the ordinance's requirements. That ordinance clearly does not 
have limited enforcement provisions similar to those of the 
District of Columbia Housing Regulations. (Although D.C. Code 
§ 5-313 (1967 ed.) provides for the District of Columbia's repair- 
ing "unsafe" premises and placing a lien upon the premises to 
cover repair costs, this section is not used. The Corporation 


Counsel has determined that this section cannot be used unless 


funds are Spec cay budgeted for this purpose by the District 


of Columbia. Therefore, for practical purposes, the criminal 

penalties of the Regulations themselves are the only statutory 

remedy.) It seems clear that where statutes or ordinances provide 

direct means for tenant enforcement, there is justification for 

the courts to require strict conformance with the specified provisions. 
These four cases cannot be read to provide precedent 


for the interpretation of the District of Columbia Housing Regulations. 


4/ Letter from Corporation Counsel, filed at Neighborhood 
Tegal Services Project Office. 


PUBLIC POLICY AND PRINCIPLES OF STATUTORY 
CONSTRUCTION SUPPORT A HOLDING WHICH GIVES 
MAXIMUM EFFECTIVENESS TO THE HOUSING 
REGULATIONS. 


The lack of adequate housing for on income persons 
5 


is one of the major problems of our society. Unhealthy, 
crowded slum conditions have some effect on everyone. For 
example, the "Kerner Commission" found slum conditions to be 
one of the major causes of civil disorder in our cities. 
REPORT OF THE NATIONAL ADVISORY COMMISSION ON CIVIL DISORDERS, 
1968, pp. 269-273, 467-482. Congress has recognized the need 
to provide adequate housing for our entire population, and has 
attempted to improve housing conditions in the nation. See, 


e.g., Housing Act of 1954, 68 Stat. 623, as amended, 42 U.S.C. 
§ 1451(c). 

The Supreme Court recognized the detrimental effect 
of inadequate housing in its decision in Berman v. Parker: 


"Miserable and disreputable housing 
conditions may do more than spread 
disease and crime and immorality. 
They may also suffocate the spirit 

by reducing the people who live there 
to the status of cattle. They may 


5/ See, e.g., Comment, 18 Catholic U.L. Rev. 80 (1968); 
Tenants' Rights: Legal Tools for Better Housing, Report on 
a National Conference on Legal Rights of Tenants, U.S. 
Government Printing Office, 16 (1967), Housing for the Poor: 
Rights and Remedies, N.Y.U. Welfare Law Supp. No. 1 (1967); 
Housing in the District of Columbia, Hearings Before the 
Subcommittee on Business and Commerce of the Senate Committee 
on the District of Columbia, 89th Cong., 2d Sess., (1966); 
Schoshinski, Remedies of the roe eent Tenant: Proposal for 
Change, 54 Geo. L.J. 519, 543 (1966). 
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indeed make living an almost insuf- 
ferable burden. They may also be an 
ugly sore, a blight on the community’ 
which robs it of charm, which makes 
it a place from which men turn. The | 
misery of housing may despoil a com-. 
munity 28 _an open sewer may ruin a 
river." 348 U.S. 26, 32 (1954). 


States and municipalities have sought to deal with 


the problem by enacting or promulgating SE, EE establish 


minimum standards for housing accomodations. | The Supreme 


Court recognized the importance of these codes in its decision 
in Frank v. Maryland, 359 U.S. 360 (1959), when it said: 


"The need to maintain basic, 
minimal standards of housing, to 
prevent the spread of disease and 
of that pervasive breakdown in the 
fiber of a people which is produced 
by slums and the absence of the barest 
essentials of civilized living, has 
mounted to a major concern of American 
government. The growth of cities, the 
crowding of populations, the increased 
awareness of the responsibility of the 
state for the living conditions of its 
citizens, all have combined to create 
problems of the enforcement of minimum 
standards of far greater magnitude than 
the writers of these ancient inspection 
laws ever dreamed." 359 U.S. at 371.7/ 


6/ See, e.g., Chapter 61-A of McKinney's consolidated Laws 
of New York, Multiple Dwelling Law. 


7/ The Supreme Court's later decision in Camaro v. 
Municipal Court, 387 U.S. 523 (1967), which limits the 
effect of Frank v. Maryland insofar as it requires that 
inspectors secure a warrant before entering premises of 
reluctant persons, in no way diminishes the importance 
attributed to the maintenance and enforcement of adequate 
housing standards. 
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In recognition of the problems created by slum 
conditions, the District of Columbia Commissioners promulgated 
Housing Regulations on August 11, 1955, pursuant to Congres- 
sional authorization found in D.C. Code §§ 1-226, 1-228 and 
5-701 (1967 ed.). The standards established in the Regula- 
tions, if enforced, would greatly aid the public goal of 
providing adequate housing for people of all income levels in 
the District of Columbia. Since the great majority of house- 
holds in the District of Columbia live in rented premises, 3/ 
the Regulations, if enforced, would have wide-reaching effect. 
In promulgating the Regulations, the Commissioners declared 
slum conditions’ to be "deleterious to the health, safety, 


W and 


welfare and morals of the Community and its inhabitants, 
expressed the intention of protecting the community from these 
deleterious effects by means of the Regulations. District of 
Columbia Housing Regulations § 2101. 

This Court has recognized the importance of the 
District of Columbia's housing and sanitary codes, finding 


them to be indicative of "a strong and pervasive congressional 


8/ According to figures obtained in the 1960 Census, which 
are the most recent figures available, 176,500 households of 
the District of Columbia's total of 252,000 rent the premises 
in which they live. Of these, 91,900 of the renter households 
are low-income families. See National Capital Planning Com- 


mission, Problems of Housing People in Washington, D.Cc., 1966. 


-15- 


concern to secure for the city's slum dwellers decent, or at 
least.safe and sanitary, places to live." Edwards v. Habib, 
supra, _—Ss-~U.S. App. D.C. at ss, 3397 F.20 at 700. 

The Housing Regulations are deemed to have the force 
and effect within the District of Columbia of statutes enacted 
by Congress. D.C. Code § 1-228 (1967); Edwards v. Habib, 
Supra; Whetsel v. Jess Fisher Management Co., supre. They are 
expressly remedial in their purpose, and should be appropriately 
interpreted as remedial legislation. However, the District of 
Columbia Court of Appeals interpreted the Regulations narrowly, 
characterizing them as in derogation of the common law, and 


applying a legal principle which requires the narrowest possible 


construction of such statutes. Saunders v. First Nat'l Realty 


Corp., 245 A.2d at 838. 

This characterization with its concomitant narrow 
construction is inappropriate treatment for Regulations which 
seek to rectify existing wrongs and to implement public policy 
goals. There is no good reason for its application here. It 
is more appropriate to characterize the Housing Regulations as 
the remedial legislation which Congress and the District of 
Columbia Commissioners intended them to be. It is an accepted 
legal principle that all remedial legislation should be construed 


broadly so as to effectuate its purpose. TIcherepnin v. Knight, 
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389 U.S. 332, 336 (1967). To most effectively achieve the 
purposes of the Regulations, the alleviation of unhealthy slum 
conditions and urban blight, the Regulations must be inter- 
preted so as to achieve the maximum number of dwelling units 
in compliance with their requirements. This clearly cannot 


be accomplished by relying solely upon their criminal penalties. 


There is ample evidence wae these do not sufficiently accomplish 
9 


the Regulations' purpose. 

Adequate housing can most effectively be secured by 
allowing each individual tenant the means to require his land- 
lord to supply complying premises. A useful way to achive this 
purpose is to interpret the Regulations to create a contractual 


duty that the landlord supply and maintain premises wae sub- 
10 
stantially conform to the Regulations' requirements. Without 


g/ For an indication of the inadequacy of the criminal 
provisions to secure compliance, see all testimony reported 

in Housing in the District of Columbia, Hearings Before the 
Subcommittee on Business and Commerce of the Senate Committee 
on the District of Columbia, 89th Cong., 2d Sess. (1966), and 
especially p. 319. See also Murphy, "A Proposal for Reshaping 
the Urban Rental Agreement," 57 Geo. L.J. 464, 473 (1969), and 
Wright, "The Courts Have Failed the Poor." N.Y. Times Magazine, 
p. 26, 108, March 9, 1969. 


10/ "[{HJousing codes can be most useful if they are amended 

or interpreted by the courts to vest in tenants themselves 
meaningful rights of enforcement." Tenant's Rights: Legal 
Tools for Better Housing. Report on a Nationa onference on 
Legal Rights of Tenants. Government Printing Office, Washington, 
D.C., 1967, p. l. 
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this contractual right, which is, of course, primarily enforce- 


able by means of withholding rent and claiming the reduced 

value of the premises to set-off a claim for rent, the tenants 
have no effective means to secure complying premises. Individual 
tenants have neither the sophistication nor the bargaining power 
to obtain the landlord's covenant to maintain complying premises 
as part of the lease agreement. : 

This Court recognized the magnitude of the slum 
problem, the ineffectiveness of the Regulations' criminal 
sanctions and the real lack of tenant bargaining power in 
aoer v. Habib, ___ U.S. App. D.C. at ss, a2 F.2d at 
701. In light of this recognition, this Court should hold 
the Housing Regulations to create a contractual duty in land- 
lords to maintain the premises in conformance with the Housing 
Regulations. It is important to note that this will not allow 
tenants to freely withhold or offset their regular rent because 
of minor infractions of the Housing Regulations. The compliance 
requirements of the Regulations contain the following language: 

"No person shall rent or offer to rent any 

habitation, or the furnishings thereof, 

unless such habitation and its furnishings 

are in a clean, safe and sanitary condition, 


in repair, and free from rodents or vermin. 
§ 2304. 


11/ The rental market in the District of Columbia is a 
“Iandlord's" market. There is an extremely low vacancy rate 
of 1.8 for rental units, according to Michael Sumichrast, 
chief economist of the National Association of Home Builders, 
Washington Post, December 28, 1968, p. Dl, col.1. 
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"Every premises accomodating one or more 
habitations shall be maintained and kept 
in repair so as to provide decent living 
accomodations for the occupants. This 
part of this Code contemplates more than 
mere basic repairs and maintenance to 

keep out the elements; its purpose is to 
include repairs and maintenance designed 
to make a premises or neighborhood healthy 
and safe." § 2501 


These sections clearly imply that minor failures to comply 

with specific Housing Regulations provisions would not 
constitute a breach of the landlord's duty. They would oblige 
him to supply premises which are in a "clean, safe and sanitary 


Y 


condition, free from rodents or vermin" and to provide ‘a 


premises or neighborhood which is healthy and safe." 


III. THE MEMBERS OF A CLASS WHO ARE THE 
INTENDED BENEFICIARIES OF A STATUTE 
HAVE A WELL RECOGNIZED EQUITABLE 
RIGHT TO ENFORCE THE STATUTE BY 
MEANS OF PRIVATE CIVIL ACTIONS. 
There is a recognized equitable doctrine which 
permits members of the class intended to benefit from a 
statutory right to enforce the right in an equitable action 
when the statute's enforcement provisions are inadequate to 
confer the benefit. 
This doctrine has long had a long history, going 


back to the English common law. Federal courts have utilized 
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it to arya the intended beneficiaries of a variety of 
12 

statutes. In Texas & Pacific Ry. v. Rigsby, 241 U.S. 33 
(1916) the Court traced this doctrine from English common 
law and utilized it to give an injured employee a cause of 
action against his employer for an inury arising from a 
violation of the Federal Safety Appliance Acts, Act of March 2, 
1893, c. 196, 27 Stat. 531; Amendatory act of March 2, 1903, 
e. 976, 32 Stat. 943; supplementary act of April 14, 1910, 
c. 160, 36 Stat. 298. The Court quoted an old English case: 

"tSo, in every case, where a statute! enacts, 

or prohibits a thing for the benefit of a 

person, he should have a remedy upon: the same 

statute for the thing enacted for his advantage, 

or for the recompense of a wrong done to him 

contrary to the said law.' (Per Holt, C.J. 

Anon., 6 Mod. 26, 27.)" 241 US. at 39, 

Citing 1 Com. Dig. tit. Action upon Statute (F). 
The Supreme Court found the employee's injry to be directly 
attributable to a defect in an applicance which the amended 
Act required to be secure, and therefore deemed the Act to 
create a liability in his favor. 241 U.S. at 40. 

In J.I. Case Co. v. Borak, 377 U.S. 426 (1964), a 


stockholder claimed to have been damaged by a merger. He 


12/ In addition, this principle was used by the Supreme Court 
In such cases as Steele v. Louisville & N.R. Co., 323 U.S. 192 
(1944), and Virginia Ry. v. Federation, 300 U.S. 515 (1937) 

to enforce the rights of Negro union members to adequate 
representation by their unions. 


alleged that the votes for the merger were influenced by 

proxy statements which were fraudulent, in violation of 

Section 14(a) of the Securities Exchange Act of 1934, 48 Stat. 
895, 15 U.S.c. § 78n(a). This section makes it unlawful to 
solicit a proxy in contravention of Securities and Exchange 
Commission rules and regulations. It prescribes no penalties. 
The court below held that Section 27 of the Act, 48 Stat. 902, 
15 U.S.C. § 78aa, limited its jurisdiction to declaratory relief. 
The Supreme Court held that § 27, which places exclusive juris- 
diction in the district courts for "violations of this chapter 
or the rules and regulations thereunder, and of all suits in 
equity and actions at law brought to enforce any liability or 
duty created by this chapter or the rules and regulations there- 


under," did not preclude private judicial relief. The Court 


said that Section 14(a) was intended, inter alia, to protect 


investors, and found Section 27 to imply that judicial relief 
is available where it is necessary to achieve the statute's 
desired results, saying: 

"[U]nder the circumstances here it is 

the duty of the courts to be alert to 

provide such remedies as are necessary 

to make effective the Congressional 

purpose." 377 U.S. at 433. 

The Supreme Court has applied this doctrine to give 


the United States a cause of action against the owners of a 
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chlorine-laden barge which was negligently sunk in the 


Mississippi River. Section 15 of the Rivers and Harbors Act 

of 1899, 30 Stat. 1151 et seq., as amended, 33 U.S.C. § 401 

et seq., expressly provides only that owners of sunken craft 
who fail to diligently pursue their craft's renovall shall be 
considered to have abandoned their craft. This section, in 
effect, authorizes the United States to retain the proceeds 
from the sale of a sunken craft which the united States has 
raised. The Supreme Court held that the United States could 
sue the owner of the barge to recover the Cont) of raising the 
barge. Wyandotte Transportation Co. v. United States, 389 U.S. 
191 (1967). The petitioners had argued that although some 
sections of the Act specifically provided for 4njunctive relief, 
Section 16, which was the enforcement provision governing § 15, 
established only criminal penalties and therefore precluded any 
civil causes of action based upon violations of § 15. The 
Court, in holding this doctrine to apply to the United States 
as well as individual beneficiaries, referred to other cases 
where "we concluded that criminal liability was inadequate to 
ensure the full effectiveness of the statute which Congress had 
intended. Because the interest of the plaintiffs in those cases 
fell within the class that the statute was intended to protect, 


and because the harm that had occurred was of the type that the 


statute was intended to forestall, we held that civil actions 


were proper." 389 U.S. at 202. 


In Jones v. Mayer Co., 392 U.S. 409 (1968), the 


Supreme Court found that a couple who had been denied an 
opportunity to purchase a house because of their race could 
seek a court order directing the completion of the sale. This 
action was based upon 42 U.S.C. § 1982, which was enacted as 
part of the Civil Rights Act of 1866. That section says: 

"All citizens of the United States shall 

have the same right, in every State and 

Territory, as is enjoyed by white citizens 

thereof to inherit, purchase, lease, sell, 

hold and convey real and personal property." 
In footnote 13 of the Court's opinion Mr. Justice Stewart 
wrote that 

"The fact that 42 U.S.C. § 1982 is couched 

in declaratory terms and provides no explicit 

method of enforcement does not, of course, 

prevent a federal court from fashioning an 

ce. tive equitable remedy.: 392 U.S. at 414, 

Face das! 
Mr. Justice Frankfurter stated the principle succintly in 
writing that "A duty declared by Congress does not evaporate 
for want of a formulated sanction." Montana-Dakota v. Public 
Serv. Comm., 341 U.S. 246, 261 (1951) (dissenting opinion). 

It is clearly appropriate to apply this principle to 
enable tenants to secure the benefits of the District of 


Columbia Housing Regulations. They clearly belong to the class 
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of the Regulations' intended beneficiaries. The criminal 


sanctions have proved ineffective to protect tenants! right 
to live decently. A tenant seeking to enforce his right to 
premises which conform to the Housing Regulations could possibly 
seek an order requiring the landlord to make the premises conform 
but to be effective this would require the courts in effect to 
supervise affirmative acts. It is well known that courts are 
reluctant to do this. Therefore, it would appear that the most 
effective private remedy would consist of tenants’ suits based 
on an implied warranty of compliance with the Housing Regula- 
tions, or, as will be more frequent, tenants! defense of suits 
for possession based onron-payment of rent by claiming a set- 
off on the basis of their rented premises' non-compliance with 
the Housing Regulations. 
IV. IF THE LOWER COURT'S HOLDING IS ALLOWED 

TO STAND, IT RESULTS IN AN UNCONSTITUTIONAL 

TRRATIONAL DISCRIMINATION BETWEEN NEW 

TENANTS AND THOSE WHO CONTINUE TO LEASE A 

PREMISES, GIVING NEW TENANTS GREATER 

PROTECTION UNDER THE HOUSING REGULATIONS . 

The court below has found the Housing Regulations to 

affect the landlord-tenant relationship insofar as they permit 
a tenant to defend a suit for possession based upon non-payment 


of rent by proving existing violations at the time of original 
letting. The court held such violations to render the lease 


ole 


void as an illegal contract. Brown v. Southall Realty Corp., 
237 A.2d 834 (D.C. Mun. App. 1968). In effect, this decision 
has the effect of creating an implied warranty to new tenants 
that their premises conform to the Regulations. The lower 
court refused to extend this implied warranty to tenants, such 
as appellants here, who remain in possession of a dwelling. 
This distinction results in creating for new occupants a right 
to complying premises which is not extended to continuing 
tenants. 

The Housing Regulations by their own terms were 
promulgated to protect the entire community from the detriments 
of non-conforming ene 2 There is no rational basis 
consistent with their purpose which justifies applying the 
Regulations to newly-occupied premises in a manner different 
from their application to premises subject to a continuing 
tenancy. The Regulations establish certain minimum standards 
for all housing in the District of Columbia. To require that 
a tenant move to secure their full protection frustrates their 


purpose. This Court has noted the shortage of dwelling units 


available iS people with low incomes in the District of 
a 
Columbia. In addition to the difficulty of finding a different 


13/ See the discussion relating to public policy, pp. 15-18 
Supra. 


14/ Edwards v. Habib, U.S. App. D.C. at » 397 F.2d 

av 701. The Washington Planning and Housing Association estimates 
that the number of housing units in the District of Columbia is 
40,000 to 50,000 less than those required. 
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apartment, the necessity of moving subjects tenants to 


financial hardship and social upheaval. 

In light of our constitutional guarantees of equal 
protection of law, it has been held that reasonable dis- 
tinctions in the enactment or enforcement of legislation are 
constitutional, ef., Loving v. Virginia, 388 U.S. 1 (1967), 
but that unreasonable distinctions or discriminations are un- 
constitutional. Williams v. Rhodes, 393 U.S. 23 (1968); Yick 
Wo v. Hopkins, 118 U.S. 356 (1886). Although the concept of 
equal protection arises primarily under the Fourteenth Amend- 
ment, the people of the District of Columbia are entitled to 
equal protection as part of the due process of law guaranteed 
to them by the Fifth Amendment. Bolling v. Sharpe, 347 U.S. 

497 (1954); Bolton v. Harris, ___ U.S. App. D.C. os SS 

F.2d 642 (1968). The unreasonable distinctions which result 

if the lower court's decision in this case was allowed to stand, 
along with its decision in Brown v. Southall Realty Corp., 
supra., is without a rational basis, and is therefore unconstitu- 
tional. 

This unconstitutional, unreasonably discriminatory 
application of the Housing Regulations can be avoided by holding 
that the Housing Regulations create an obligation on the part 


of landlords to provide conforming premises to all tenants for 
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the duration of the tenancy. Where a statute or regulation 
is subject to more than one possible construction, that which 
renders the statute constitutional is preferred over one which 


would render a statute or regulation unconstitutional, e.g., 


Lynch v. Oberholser, 369 U.S. 705, 711 (1962). This constitu- 


tional problem can be avoided by finding an implied contractual 


duty of landlords to supply conforming premises. 


CONCLUSION 


For these reasons, the decision below should be 


reversed. 
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IN THE UNITED STATES COURT OF APPEALS FOR THE DISTRICT OF COLUMBIA 
CIRCUIT 


RUDOLPH SAUNDERS , 
STANLEY GROSS 
ETHEL JAVINS, 
Petitioners 


Nos. 22405, 22406 and 22409 
an : 


FIRST NATIONAL REALTY CORPORATION, 
Respondent ) 
COUNTERSTATEMENTXOF QUESTIONS INVOLVED. 

The question involved is whether the Commissioners of the District of Col- 
umbia, who are authorized by Act of C6nngress passed in 1892 to make and 2n= 
force such reasonable and usual police regulations as they deem nesseeee for 
the protection of lives, limbs, health, comfort and quiet of all persons and 
the protection of all property within the District of Columbia can legislate 
and create new contractual obligations which never existed..?The District of 
Columbia Court of Appeals answered this question "No." The respondent contends 
that this question was correctly answered, "No." : 

Another question is whether the petition may clain the remedy for alleged 
housing violations by a landlord creates a breach of contract, and is not limited 
to the penaltizs promulgated in said housing regulations? @he District of Col- 
umbia Court of Appeals answered thdés question that the breach of ‘said housing 
regulations did not create a breach of contract, and that the remedy for such 
violations was to invok2 the penaltizs promulgated in said housing violations. 

COUNTERSTATEMENT OF THE CASE. 

The petitioners, at traial offered to prove the following: 

That there are approximately 1500 violations of the Housing 
Regulations of the Distrist of Columbiaia the building at 
Clifton Terrace where the defendants reside some affecting 
the premises of the defendants, directly aad some indorectly, 
and all tending to establish a course of conduct of violation 


of the Housing Regulations to the damage of the defendants and 
others similarly situated. 


This offer of proof was rejected by the trial judge and counsel for the 


~ le 


petitioners then advised the Court tht without such evidence there were no 
issues to be tried. Accordingly the Court entered judgment for possession in 
each of the caseSe 
STAIUTES INVILVED 
Title 1=225, Regulations for protection of life, health and property. 
The Comnissinners of the District of Columbia are her<by authorized 
and empower<d to make and enforce all such reasonable and usual 
police regulations in addition to those already made under seca 
tions 19224, 14225, as they may deen necessary for the protection 
of lives, Linbs, health, soaforté and quiet of all persons and the 
protection of all property within the District of Columbia. (feb. 
26, 1892, 27 Sta. 394, Res, No. 4 par. 2) 

It is significant to note that Title 1~223 giving to the Comiissioners 
the direction to make amd enforce building regulations, additionally proviies 
that when the building code is made the same is to have the same force aad ele 
fect as if enacted by Congress. Title 1~225 authorizing regulations for health 
and property does not have this provision. 

It is furrher significant that in the Petitioners* brief Sections 2191, 
2301 and 2501 are demoninated as Stabites, when in fact they are merely sec» 
tions of the Housing Regulations promulgated by the Commissioners. 
SUMMARY OF THE ARGUMENT. 

l. Brown ve SouthallD. C. App. 237 A.2d 834, was predicated upon violation 
of dfcening requirement, which made the contract void and was illegal at the ine 
ception of the contcact and it never was a valid contract. In the instant case 
the contract, at its inception was definitely valid, and violations which came 
into existence thereafter did aot void the contract. 

2. Violations of the Housing Regulations which come into existence after 
the contract was executed are enforcabl2 only in the manner provided by such 
regulations, in that the Housing never did create new and additional contractual 
obligations between the parties. 

3. The Act of Congress adopted in year 1892 merely authorized the Commissioners 
to make and enforce police regulations which were reasonable and usual to protect 


health, lives, property and limbs, but did not delegate to the Commissioners 


any legislative powers to create new contracts, nor declare public policy. 


4, Whetzel v, Jess Fisher & Co., 108 U. S. App. D. C. 385, 282 F, 2d 943 
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(1968) did not legislate new contractual obligations, but merely held, in 
a tort action, violation of Housing Regulations by the landlord was prima 
facie evidence of negligence, but in considering such question, aad oblizg= 
ation of care was cast upon the tenant, vho could be guilty of contributory 
negligence in such a case. 

1. Brown Ve Southall, supra, nor any of the other citations in the 
petitioners? brief, did not require any landlord to create or subsidize 
housing for anyone, and if any landlord fails to comply with the regulations, 
unquestionably he is subject to the penal provisions of the regulations. But 
there is nothing whatsoever in the regulations which sonnhiics his involuntary 
requirement to make repairs if he does not operate the premises for housing 
accomodations. The entire argument of the petitioners is that there is a 
contractual duty to keep the premises operated for housing pu>poses, Tes 
gardless of any other consideration. The petitioners argue that notwithstande 


ing the economic circumssatces the landlord may fundhimself, he mist may 


repairs, The owner may not, according to the petitioner id2 to raze the 


building because of the age of the building, oz because it is more bene£ical 

to operate a parking lot, or use the land for either an assémblagefor commercial 
use and rebuilaé because of the constan= need for Sone EEE or, what 

has occurred in many instances, the lack of care by the tenan> which res 

quires the landlord to constantly make the same repairs caused by the tenant’s 
abuse. It could also be because of the tenant’?s abuse, or for no reason at 

all, the landlord does not have the finances or make the repairs, and also does 
not have the ability to obtain credit for such expenses The housing regulations 
did not, noz could they change the comonelaw principles of landlord and tene 
ant law which has existed for such time as “the memory of man runeth not the 


contrary". Tne District of Columbia Court of Appeals? decision and reasoning 


concerning this subject is self evidentary and the cases therein cited. As 


Stated in the District of Columbia Court of Appeals’? opinion, if such a drastic 
change in the law was to be brought about, eocias the Commissioners had the 
power to legislate, provisions would have been so stated and not leave the ene 
forcement of the fegulations meretly to punishment by £ie or imprisonment, 


If by the Housing Regulations, the Commissioners could adopt substantive 


law by adopting new principl2s of contractual law, then the Commissioners could 
adopt any kind of law whatsoever, and eliminate the necessity of the legislature, 
and in our case, Gongress. It make it a contractual requirement in renting of 
property, as contended by the petitioners, of arfirmatively requiring either 
remodeling or new contstruction, wogld this not be legislation, Title 1~226 

did not give the Gomiissioners any rizht to promgate new laws creating new 
contracts, or principles requiring involuntary contracts, They were given only 
the right to adopt regulations of a police nature. The legislature only caa 
adopt or declare public policy, and it alone can legislate. Administrative bodies 


can only act under express authorization given ‘+. See County Court v. United 
iets ene” merce ee EES 


= / are. - . 
States ex rel Douglas 105 U. S. Municipal Corporation derive their power from 
eae ee ee in 


the source of their creation. Rogers v. Burlington 3 Wall. 654, and these grants 
must be strictly construed and they must be expressly given Water, Light & Gas 
Gow, ve. Hutchison 207 U. S. 383. Even this Court has a case expressly holding 
Congress never gave tothe Commissioners any right to legislate. See United ' 
States ex rel Daly v. McFarland 23 App. D. C. 552. 

It is likewise our contention that the attempt by the Commissioners by 
Sections 2101 and 2308 of the Housing Regulations to declare public policy was 
likewise void. As to this principle see Crocker ve United States 240 U. S. 74, 
60 E. Ed. 553; United States v. Mississippi, 364 U. S. 520, Twin City Pipe Line 
Co., v. Harding Glass Co. 233 U. S. 353, Miscahany v. United States 324 U. S. 


49, 89 L. Ed. 744; Steele v. Drummond 275 U. S. 199, 72 L. Ed. 2338, and EtseYokin 
1. Housing Regulations Pars. 2104, 3303 


ow hom 


v. Maas Transportation Inc., 380 F. 2d 258 (8th. Cir. 1567) 

2. The Housing Regulations did not create new contratts Retueen landlord 
and tenants. The whole weight of the Sestonerse argument seems to be the ine 
qdequete enforcement or deficiancies of the housing regulations. The condemnation 
seems to be that the public authorities fail to properly enforce such regulations... 
“This leaves out any consideration o£ whether such violations mene created by © 
the tenant or the landlord. The present proceedure seems to be that the tenants 
are simon pure, and if repeatitive damage is done by the tenant, and the more done 
the more and greater punishment should be inflicted upon the landlord. Expurience 
has shown that mich of the damage done which results in notices being served to 
landlord has been done, either wilfully or negligently by the tenant, especially 
in those cases where the tenant has a large family with many chularen or tender 
years. The position o£ the petitioners seem to be, that when it suits the ten= 
ants benefit, damage can be done by the tenant, and in such Scfemen She house 
ing inspector caa Se called aad force either minor or major repairs brought aoous 
by the tenant, and she landlord, according to the aoiiienee. tegardless of his 
financial ability, is compelled to mace the repairs, and from which obligation he 
cannot escape, Inadequecy of enforcement shoulli noz de inplementation of conpulsion. 
In such situation even the cas2 cited dy pettus of _Waetz: zal v. Jess 
supra, indicates the landlord is not compelled to make the repairs, but 
terminate the use for habitation. But even in such a case, this is subject to 
the principle decided by this Court in Edwards v, Habibi. S. App. D. Cw. 
decided May 17th, 1368 No. 20,883 if the inspection was brought about by the 


tenant who wishes to create a defense to possession claim by setting up thas 


the demand for possession is a retailatory act. The reala of laws created by 


judicial legislation has already had its impact upon landlords, banks, building 


associations and other persons dealing with property, is to decrease and entiree 


ly eliminate the desire to hold and own properties in the District o£ Colambia, 


and more judicial determinations of the similar kind will only create more ine 


ese 


consistancies and trap more property owners. For it appears presently, a pere 
son convicted for assualt, robbery, or other felonizs are given more kind conw 
sideration and suspended sentences that a property owner who is convicted of 
housing violations. There seems just as much news concerning viobators of the 
housing vegulations as felony matbers, and the housing violators are dealt 
with more severely that the felons. More decisions are not required, but as 
already stated, most of the complaints of the petitioners are to the effect 
there should de more and better enforcement, y 

3, Petitioners seem to contend that Brown v. Southall, supra, Garuer v. 
Riczenberg D. C. App. 167 A. 2d 353 aad Whetzel v. Jess Fisher, supra are ins 


consistent with the present decision of District of Columbia Court of Appeals, 


it appears that principles regarding questions of negligence, where Housing 


Regulations are mentioned in each o£ such decisions are to be regarded as non~ 


existent, and if the magic phrase "Housing Regulations" are either involved or 
mensioned this creates sone Kind of magice legal obligation and maxes it all 
inclusive to cover every remedy, proceedure, new obligations, new duties, 


new rights, and new damages, We still have systems of legal cagagorias, and 


a tokt principal cannot create a new contract princinle. All of these cases 


are different from the instant case, Brown ve Southal 11 deals with violation of 


police regulations, which the contract violates at the inception, and Garner v. 


Ritzenberg, supra and Whetzel v. Jess Fisher, supra deal with tort negligence cases. 


These cases by any streatch of the immagination cannot be vehicles of create 
ing new principles of contract law. 


CONCLUSION 


There is no need for any construction of a matter so patently on its face 
/ ) 


to create and legislate new contract law, and we respectfully request the petition 
be denied. 
“Herman wails 
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First NATIONAL REALTY CORPORATION, 
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APPEALS FROM THE DISTRICT OF COLUMBIA COURT OF APPEALS 


BRIEF FOR APPELLEE 


STATEMENT OF ISSUES PRESENTED FOR REVIEW 


1. Did Title 1-226 D.C. Code (1961 and 1967 Ed. App. 1) give 
to the Commissioners the right to declare public policy and declare 
contracts void, which violate reasonable and usual police regulations 
adopted by said Commissioners for the protection of lives, limbs, 
health, comfort and quiet of all persons and the protection of all 


property within the District of Columbia, and did such right come 
within the provisions of Title 1-218 D.C. Code (1961 and 1967 Ed.) 
giving only executive power to said Commissioners? 


The appellee answers this issue “No”. 


2. Does the violation of a regulation adopted by the Commis- 
sioners cause contracts to become automatically void, as distinguished 
from the violation of a licensing regulation? 


The appellee answers this issue “No”. 


3. Does the principle of Brown v. Southall, 237 A.2d 834 
(1968), declaring contracts void if housing regulations are violated at 
the inception of a landlord and tenant relationship extend to viola- 
tions of such regulations which occur after the commencement of 
the tenancy? 


The appellee contends, as did the District of Columbia Court of 
Appeals, that the answer is “No”. 


4. Is the only remedy of the Commissioners of the District of 
Columbia in the enforcement of such housing regulations by imposi- 
tion of a fine or imprisonment, and not by an attempt to legislate 
that such contracts made in such violation are void? 


The appellee answers this issue “Yes”. 


COUNTERSTATEMENT OF THE CASE 


Appellee operated a large apartment complex in the District of 
Columbia known as Clifton Terrace and it filed separate landlord 
and tenant actions, for possession, but not for a money judgment, 
against the appellants because of non-payment of rent. Appellants 
demanded trial by jury. At trial appellants offered to prove approx- 
imately 1500 Housing Violations existed in the buildings at Clifton 


Terrace, where the appellants resided, some affecting the premises of 
the appellants’ individual apartments directly, and others’ affecting 
the building itself, and indirectly the said appellants. This offer of 
proof was rejected by the trial Court, and counsel for the appellants 
informed the Court that without such evidence there were no issues 
to be tried, and accordingly the Court entered judgment for posses- 
sion in each case for the appellee. Appellee later sold the property 
and three of the parties sued, voluntarily moved, and the fourth 
voluntarily paid rent to the new owners. At the hearing before the 
District of Columbia Court of Appeals, the appellee, having sold the 
buildings, made no claim to possession, and at that hearing claimed 
the appeals were moot, which claim the District of Columbia Court 
of Appeals rejected. The District of Columbia Court of Appeals 
affirmed the judgments on the basis that the principle, upheld by 
that Court in Brown vy. Southall, supra, did not extend to cases 
where violation of Housing Regulations occurred after’ the com- 
mencement of the tenancy. 


This Court allowed the petition for an appeal in three of the 
four cases. 


ARGUMENT 


1. The Housing Regulations adopted by the Commissioners of 
the District of Columbia under order of August 11th, 1966 and 
amended in 1957 authorized by Title 1-226 D.C. Code (1961 and 
1967 Ed., see App. 1) did not include any right to adopt public 
policy or any right to interfere with any contracts, but merely 
permitted the Commissioners to “make and enforce all such reason- 
able and usual police regulations for protection of lives, limbs, health, 
comfort and quiet of all persons and protection of all property 
within the District of Columbia”. Additional regulations were 
authorized by Title 1-224, 224b and 225 D.C. Code (1961 and 1967 


Ed.), to make other regulations, not pertinent here, and Title 

1-224a gave the Commissioners authority to prescribe reasonable 
penalties for the violation of such regulations so promulgated, which 
authority did not include the right to prescribe public policy nor 
deciare contracts void. The negation of any right to declare public 

policy or legislate is emphasized when the provisions of Title 1-218 

D.C. Code (1961 and 1967 Ed.) are considered, to the effect that 
executive power is vested in the Commissioners (but not legislative 
power). When the Commissioners attempted to declare public policy 
by Section 2101 of the Housing Regulations and attempted to legis- 
late by declaring contracts void, as attempted by construction in 
Brown v. Southall, supra, such action anc attempt is void as being 
beyond the delegated authority from Congress, and the District of 
Columbia Court of Appeals’ construction of the Regulations to that 
effect was incorrect. This last Court’s decision was predicated on a 

case involving the violation of a licensing feature,' and the Commis- 

sioner’s adopted Regulation, Section 3102-1? likewise is limited by 
provisions of Title 47-2328 D.C. Code (1961 and 1967 Ed.) which 
expressly exempts single family or two family dwellings. (The prop- 
erty which was the subject of the consideration in Brown v. Southall, 
supra, was a single family house and required no license.) 


In District of Columbia v. Bailey, 18 S. Ct. 868, 171 U.S. 161, 
43 L. Ed. 118 (1898), declared the Commissioners of the District of 
Columbia to be merely administrative officers with ministerial powers 
only; that the legislative powers are vested in Congress, acting pro 
hac vice, as the legislative body for the District. Congress, by Title 
1-226 permitted the Commissioners to “make and enforce reasonable 
and usual police regulations” but did not declare by this section that 
it delegated right to declare public policy and legislate regulations 


‘Hartman v. Lubar, 77 App. D.C. 95, 133 F.2d 44 (1942). 


2 Applying the Regulations to all housing. 


making new contracts, as a matter of law, or declaring existing con- 
tracts void. 


This right to legislate by the Commissioners not being delegated 
is recognized by United States ex rel. Daly v. McFarland, 28 App. 
D.C. 552 (1907). There are abundant United States Supreme Court 
cases which support this contention.? 


Since there was no right in the Commissioners to disturb or 
create contracts, the District of Columbia Court of Appeals’ con- 
struction in Brown v. Southall, supra, was clearly erroneous, and 
even that Court’s declaration that contracts made in violation of the 
Housing Regulations at the inception of the tenancy were void was 
clearly not based on a sound premise. 


2. The violation of a regulation, as distinguished from violation 
of a licensing requirement, does not void any contract. In deciding 
Brown v. Southall, supra, and which principle is now being attempted 
to be enlarged, the appellants fail to distinguish the difference 
between a Housing Regulation and a license and lose sight of the 
fact that in Hartman y. Lubar, 77 App. D.C. 95, 133 F.2d 44 
(1942), upon which the decision in Brown v. Southall, supra, was 
predicated, and was the busis for the principle announced in the last 
mentioned case, was predicated on the violation of an Act of 
Congress and non-compliance with the requirement of procurement 
of a license. In those cases involving single family and two family 
residences which are held out for use as a place of abode, no license 
is required. Title 47-2328 D.C. Code, supra, and in such instances 
rental of single or two family residences would not violate any 
licensing requirement, even though Housing Violations might say so. 


*Crocker v. United States, 240 U.S. 74, 60 L. Ed. 553; United States v. 
Mississippi, 364 U.S. 520; Twin City Pipe Line Co. v. Harding Glass Co., 283 
U.S. 355; Muscahany v. United States, 65 S. Ct. 442, 324 US. 49, 89 L. Ed. 
744; Settle v. Drummond, 48 S. Ct. 53, 275 U.S. 189, 72 L. Ed. 238. 


Housing Regulations are not in the category as Acts of Congress, or 
other acts passed by legislative bodies requiring a license. There was 
no evidence offered in the trial court that Clifton Terrace was not 
licensed. In the District of Columbia Court of Appeals decision, cases 
of Kirschner vy. Klavik, DCA, 186 A.2d 227 (1962), and Rubin ». 
Douglas, DCA, 59 A.2d 690 (1948), were cited to support its deci- 
sion. But these cases involved failure to obtain a license. Suppose 
in Hartman v. Lubar, supra, Kirschner v. Klavik and Rubin vy. Doug- 
las each of the guilty party did have a valid license, but had violated 
some regulation promulgated by the Commissioners could it be con- 
cluded that any contract made under the authorized license would 
be void? For another example, in order to drive a vehicle a drivers 
license is required, and such a valid license is held by the driver, but 
he violated a safety regulation made by the Commissioners, would 
that fact void a contract of hauling or drayage the driver was 


performing for another merely because of the violation of the regu- 
lation? If this is answered in the affirmative, then not only is all 


contracts in dangerous jeopardy, but such a conclusion would recog- 
nize the Commissioners’ right to legislate. In Ets-Hokin v. Maas 
Transportation, Inc., 380 F.2d 258 (8th Cir. 1967), a violation of 
the Motor Carriers Regulation, did not render the contract made in 
violation of such regulation void and unenforceable. The failure to 

recognize the: difference between a regulation and a requirement for 
a license has caused the present difficulty. Thus, resulting in great 
damage to many persons. If the principle of Brown v. Southall, 
supra, is extended, then a tenant need merely create housing viola- 
tions himself and then refuse to pay rent. Conditions of this type 
now already exist, tenants, in order to obtain the benefit of Brown 
v. Southall, supra, principle after very long occupancy suddenly con- 
tend at the time the premises were first rented an exaggerated con- 
dition existed and is testified to, containing many self-serving state- 
ments. Many small property owners, because of these contentions, 


and who are unable to collect their rent, and in which cases the 
tenant refuses to vacate, cannot meet the trust payments and lose 
the property they have saved for by foreclosure. In case of Diamond 
Housing Corp. v. Robinson, L & T 62391-68, and Marcellino v. Isom, 
L & T 91137-68, both of which cases are now on appeal in District 

of Columbia Court of Appeals in which the principle of Brown ». 

Southall, supra, was applied, and in which cases the tenants success- 
fully contended that the premises were dangerous, unhealthful and 
uninhabitable; in the Robinson case, the jury was permitted to pass 

on the question whether the tenant understood the agreement which 
she signed, although no fraud or misrepresentation was’ practiced, 
and the tenant did not make known to the landlord she did not 
understand the agreement, nor did she request she be permitted to 
consult some knowledgeable person, and at that time she had her 
brother and another person were present with her, the jury rescinded 
the agreement, but in each case, as part of the claim for'rescission, 
no offer was made to return the consideration received under the 
voided agreement, namely, in each of these cases tenants have con- 
tinued to remain in possession, refusing to pay any rent or other 
sums for use and occupancy, in Robinson she has been in ‘possession 
since July 2nd, 1968 without any payment, and in /som in possession 
since June 15th, 1968 without any payment, but they nevertheless 
refuse to vacate, notwithstanding their occupancy violates the very 
regulations they contend for, namely Section 2301 of the Housing 
Regulations which make it unlawful for any tenant to ‘occupy in 
violation of said regulations. In a recent case before Judge Alex- 
ander, Jones v. Trigger, the tenant complained of housing violations 
and although the landlord abated such violations within the time 
allowed by the Inspector, the Court without any proof and arbitrarily 
made a deduction from the rent of $25.00 a month for three 
months on a $75.00 monthly rent. The inspector in testifying that 

the violations previously listed were abated, stated the windows were 


again broken and it was necessary to issue new notices of violations, 
the implication being that the tenant had broken the windows with 
the intention of obtaining further reductions or avoidance of her 
obligation to pay rent. Without going into the constitutional ques- 
tion,* there is no provision whatever, for any penalties against a 
tenant who either wilfully or negligently damages the property thus 
creating housing violations, and in many instances such tenant calls 
the Inspector. None of these situations seem to be considered by 
the court, and even if considered, the regulations make no provision 
for such cases. 


3. Extension of the principle of Brown y. Southall, supra to 
claims for violations of the housing regu!ations which occur after 
commencement of the tenancy was correctly interpreted by the Dis- 
trict of Columbia Court of Appeals. If, as some contend, that the 
Housing Regulations become part of the rental agreement between 
the parties, then the legislation discussed in point one of this brief is 
violated, for in such an instance, the Commissioners have taken 
upon themselves the right to legislate and impose conditions in con- 
tracts. If this was intended, then as the opinion of the District 
of Columbia Court of Appeals points out this modifies the common 
law, and changes the long established rule in this jurisdiction, namely; 
in absence of'a statute or express covenant in the lease, the landlord 
does not impliedly covenant or warrant that the leased premises are 
habitable, or that he will make ordinary repairs in premises in esclu- 
sive control of the tenant, and thereby create a contractual duty on 
the landlord not found in the rental agreement, or agreed to by him. 
The lower appellate court pointed out that the regulations themselves 
impose a penalty in case of violation and the failure to expressly 
state such regulations become part of the contract, without nothing 
more cannot so change the common law, referring to the cases cited 


4Whether the regulations equally applied to tenant responsibility. 


in the opinion. In absence of any statutory authority, such regula- 
tions cannot, by inference, be read into the contract. The argument 
in the opinion of the District of Columbia Court of Appeals is unan- 
swerable. This court pointed out in District of Columbia v. Grimes, 
___ U.S. App. D.C. , decided March 28, 1968, 404 F.2d 1337 
(1968), in construing a statute as to whether the crime was to be 
prosecuted by the Corporation Counsel or the United States Attorney 
stated the following: 

“The conclusion is inescapable that had Congress 

intended to place prosecutive jurisdiction for Title 2 


1107 violations in the Corporation Counsel, Congress 
would have specifically so provided” 


4. If the Court should rule that at the time of the hearing in 
District of Columbia Court of Appeals the cases were not moot, then 
the position of the appellants is further untenable in that they are 
seeking to clare the contract, with all of the common law rights pre- 
served void. This kind of defense cannot be sustained unless the 
appellants had tendered possession back to the appellee. What this 
claim amounts to, is one of rescission, and a necessary ingredient to 
such a claim is return of the consideration received. What the 
appellants are attempting to do is to eat their cake and have it too. 
The case of Friedman v. Kennedy, DCA, 40 A.2d 72 (1944), is a 
case in point which is almost similar. There the tenant ‘sought to 
have declared a lease which he contended violated the Act of Con- 
gress then known as the District of Columbia Rent Act. Title 45- 
1601 et seq., D.C. Code 1940 (this act was not extended! after year 
1953) and the District of Columbia Court of Appeals, recognizing 
the principle of necessity of the return of the consideration obtained 
under the contract attacked, held that such tender of return of 
possession had to be made. This Court likewise so held in Singer v. 
Friedman, 66 App. D.C. 191, 193, 85 F.2d 690 (1936); in which 
the following language appears: 


10 


“Moreover, in this case the plaintiffs are seeking rescis- 
sion of :a contract, without first restoring to defendant 
the sum of money which they received as considera- 
tion for the execution of the contract. There is a 
principle of equity applicable to this case, that the 
plaintiffs, in order to be heard in such a case, must 
first restore, or offer to restore to the opposite party 
the consideration received by him for the contract in 
question, and such offer must be made before or at 
the time of the bringing of the suit. In this case no 
such offer had been made and the plaintiffs are in a 
position as the parties who seek to rescind a contract 
executed by them, and at the same time retain their 
consideration they received for its execution. 


In Lyons v. Allen, 11 App. D.C. 543, 552, opinion 
by Mr. Chief Justice Alvey, it is said by this Court: 
‘The plaintiff cannot be allowed to affirm and disaf- 
firm, accordingly as the case may terminate; he can- 
not affirm for that which he has received and disaffirm 
and repudiate as to the difference between that 
amount and what he might expect to recover by the 
verdict of the jury. He must disaffirm and rescind the 
relief in toto, if the facts justify him in so doing and 
return ‘or offer to return what he received under it, 
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before he can bring this action’”’. 


This principle is totally applicable to the case at bar. Here, 
appellants seek to rescind their original contract and attempt to 
impose a new contract upon the appellee, to which he has not 
agreed. Failure of the appellants to tender return of possession 
causes their claim for rescission to be unenforceable. 


5. Appellee’s answer to the many unrelated contentions of the 
appellants and amicus curiae may be summarized as follows: Appel- 
lant cites Bowles v. Mahoney, 91 U.S. App. D.C. 155, 202 F.2d 320 
(1953). But this case has no connection with the issues on appeal. 


1] 


Firstly, it was a tort case, and second it did not enlarge the common 
law principles. Judge Bazelon recognized this when on page 159 he 
stated: 


“(T)o recapitulate: Mrs. Bowles was guilty of fraud of 
concealment by failing to disclose, at time of leasing, 
defects in the wall of which she had knowledge, she 
had not agreed to repair, she conveyed entire posses- 
sion and control of the premises, including the appur- 
tenant passageway and retaining wall to Luke Gaither. 
We conclude that Gaither took the premises: and 
appurtenances thereto as they were in 1936 and 
assumed whatever risk there might have been in occu- 
pying them. It was his duty to maintain the wall in 
good condition. Mrs. Bowles, therefore, would | ‘not 
have been liable to Gaither had he been injured when 
the wall collapsed on March 30, 1948. Lawler v 
Capital City Life Insurance Co. 1933, 62 App. Dc. 
391, 68 F.2d 438.” 


This certainly is consistent with the District of Columbia Court 
of Appeals’ holding that the common law principles regarding cove- 
nants of suitability or requirement of making repairs still are 
unchanged. 


The issues presented by the appellants are answered by appellee 
as follows: 


1. While the housing regulations impose upon the owner or 
landlord the duty to comply with them, they do not create any new 
contractual rights in the tenant. The housing regulation enforcement 
by the District of Columbia is a matter solely between the District 
of Columbia and the owner or landlord, and the only remedy of 
enforcement is by the District under the penalty sections, by either 
imposition of a fine or imprisonment. 
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2. To create a new principle of breach of contract, in addition 
to the imposition of penalties provided by the Housing Regulations, 
recognizes the Commissioners have a right to legislate. To follow 
the appellants’ conclusion, in absence of more explicit mandate in 
Title 1-226 would read into that act of Congress an authority so 
broad, in absence of anything more, as to make the Commissioners 
dictators over the District of Columbia, without any power in the 
citizens to remove them from office by failure to elect them at a 
later election. To allow a new contractual relationship to result 
would be exactly what the District of Columbia Court of Appeals 
discussed as not being shown. The appellants enlarge the housing 
regulations into statutes and Acts of Congress, which Congress did 
not give to the Commissioners, although in the adoption of a build- 
ing code Title 1-228, Congress did so as to that section of the Code. 


3. Even by construction by this Court in Wherzel v. Jess Fisher 
Realty Co., 108 U.S. App. D.C. 385, 282 F.2d 942 (1960), where it 
was held that violation of housing regulations by the landlord was 
prima facie evidence of negligence, this Court also pointed out that ~ 
continued occupancy by the tenant was also evidence of contribu- 
tory negligence. This last case recognizes the sword cuts both ways. 
But here in the appellants’ contentions there is no escape regardless 
of whether the violations are the result of the tenant’s acts or negli- 
gence or other reasons over which the landlord had no control. This 
principle now being sought by the appellants makes the landlord the 
insurer of the condition of the property, and the tenant is given the 
tool by which he can control the property. There is no tenant 
responsibility included in housing regulations, and experience has 
shown, in many instances, it is the conduct, neglect or wilful act of 
the tenant which causes the damage (and in many instances vanda- 
lism, to wit; the publicity in the Star of vandalism of the Valley 
Green Apartments). From this, the landlord would be liable even 
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though the conditions were caused by the tenant. This construction 
makes the Housing Regulations a one way street. 


4. The entire answer to this issue is better enforcement, and 
better sentencing by the Courts. Even the Housing Division in charge 
of enforcement has agreed since its more rigid enforcement, better 
compliance has resulted, and there are less prosecutions. 


5. The penalty for failure to comply with the regulations is 
contained in the Regulations, and as pointed out by the lower court’s 
opinion, the construction of whether a violation exists is a matter of 
disagreement even between the inspectors. Considering whether any 
violation exists requires construction of vague and general terms, and 
if this new principle is permitted then both the Court and j jury then 
would become Housing Inspectors. 


6. To permit all kinds of damages, and create new contract 
and tort principles will affect the city so greatly that private owner- 
ship will disappear, for to subject a landlord to tort claims of mind, 
emotions and body, not inflicted by trauma or physical injury would 
create a theory of damages not presently in existence even in negli- 
gence cases. Chesapeake & Potomac Telephone Co. v. Clay, 90 U.S. 
App. D.C. 204, 194 F.2d 888 (1951). 


All of the problems recited and reference to statements of 
inadequate housing is in the realm of public authorities. The fact 
that these public officials do not seek larger appropriations to 
accomplish and relieve these conditoins and build more adequate 
housing should not cast that obligation on the private landlords. The 
statistics recited all come in the argument against the responsible 
public officials, not the private landlords. If sufficient accommoda- 
tions were provided, and there was a free and easy market for pub- 
lic housing, any complaints against a private landlord would imme- 
diately ameliorate by such competition. Appellants complain that 
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clogged dockets delay enforcement caused either by many cases, 
appeal procedures and suspended sentences. But appellants fail to 
inform the court that these conditions militate also in favor of the 
tenants, in that from many sources the tenants are encouraged not 
to pay and when action is brought in the Landlord and Tenant Court 
all of the judges sitting, zealously protect the tenant by referring the 
cases called to attorneys for the Neighborhood Legal Service (and by 
coincidence who, in every case, assert Housing Violations at the 
inception of the tenancy though no order had been issued regardless 
of the time when the tenancy commenced); or refer the case to the 
Georgetown Legal Intern Program, wherein third year law students 
under supervision of a member of the bar takes over the case or ref- 
erence is made to the Legal Aid Society. The familiar procedure 
then is to demand a jury trial during which no rent is collectable 
thus resulting in a very long delay before the matter is settled. A 
typical case in the Court of General Sessions is Washington Realty 
Company, Inc. v. William J. Brock and Lillie M. Warren, LT 108363- 
68, which was filed in the latter part of November of 1968 and was 
called in Court December 12th, 1968, and which was not tried until 
the last part of May, 1969, during all of which time the tenants have 
not paid any rent; the rent is at the rate of $89.50 per month and is 
overdue since August of 1968. In this last case the evidence intro- 
duced showed that the owner of the property completely remodeled 
the premises before the tenants moved in, the answer and demand 
for a jury trial was served on counsel for the plaintiff April 10th, 
1969, and because of the defendant’s, Lillie M. Warren, small children 
causing damage to the radiators, digging into the plaster, negligent 
use of the plumbing and the calling of the inspectors who issued 
notices of violations all which were abated within the time allowed 
and supervised by the inspectors, the tenants still have refused to 
pay their rent and noted their appeal. All of which results in favor- 
able treatment for the tenants. 
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The claim by the appellants that the Housing Regulations are 
not adequately enforced is no cause to create new substantive law 
and if the Director is incompetent or is unable to direct proper 
enforcement the remedy would be to appoint some other director. 
However these problems dealing with the insufficiency of low cost 
housing is a matter for the executive branch and these conditions 
should not be directed to and the blame placed upon private land- 
lords. Social problems might substantially be in the realm of social 
legislation, the responsibility of which belongs to the authorities in 
charge but should not justify a change in the substantive law of 
contract and place the jurisdictional burden upon private landlords. 


In reference to the constitutionality of urban renewal programs 
as defined in Parker v. Berman, 348 U.S. 26 (1954), is predicated on 
exactly which we are trying to demonstrate in the brief that the 
matter is one for the legislative branch of the Government and the 
Court should not judicially legislate. The Urban Renewal Program 
in the District of Columbia are pure statutory creations. See Title 
5 - 101, known as the Alley Dwelling Law; Title 5 - 701, known as 
the Housing Development Law, D.C. Code (1961 and 1967 Ed.), are 
all Acts of Congress and none of which were promulgated by the 
Commissioners. 


Unfortunately, although the Housing Regulations were adopted 
for the purposes indicated in Title 1 - 226, are in the public interest, 
no new substantive law nor any contractual rights provided for, and 
none are explicitly stated in any of the Regulations and as above 
stated the matter is one between the District of Columbia and the 
private landlord. Whetzel, supra, did not create new contractual 
rights but merely announced a debt for negligence just as in a traffic 
case, violations of traffic regulations give rise to claims for negligence. 


All of the cases cited by the appellants on pages 22 and 23 
are all predicated upon Acts of Congress, which in themselves pro- 
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vide for damage claims. Any violation of the Housing Regulations 
permit only punishment as stated therein and the argument that fail- 
ure to comply with such Regulations may cause the apartment house 
license to be revoked is in the same category as one who holds a 
valid driver’s license may have his license revoked because of violation 
of the traffic regulations. However in each case until revocation 
occurs, in order to afford due process requires a hearing. Unques- 
tionably every contract made must be in accordance with the appli- 
cable law but the appellants cannot cite any authority that the 
adoption of Regulations by an executive ministerial body which has 
no authority to legislate requires reading into the contract the Regu- 
lation adopted. The cases cited on page 35 of the brief have no 
applicability and are not connected with the present case for again 
they only deal with interpretation of Acts validly passed by the 
legislature and this feature is implicit in each decision. If the prem- 
ises are as claimed, as being untenable, the tenant has an adequate 
remedy by vacating under the claim of constructive eviction. See 
Ackerhalt v. Smith, D.C.A., 141 A.2d 188 (1958). But the tenant 
cannot eat his cake and have it too and claim untenability but cast 
grave doubts on this claim by continuing to live in the premises. We 
assert that this is only an attempt to obtain rent free accommoda- 
tions. It is highly likely that if the judicial construction continues in 
the present trend conditions as exists in the City of New York, where 
there are at least 16,000 to 20,000 untenable apartments in which 
neither the landlord nor the city have made no effort to eliminate 
and the condition is becoming progressively worse. 


In many instances there comes a breaking point economically 
under which the landlord cannot continue to repair the same items 
which could not possibly be the result of deterioration. Experience 
has shown that the landlord has regularly after such deterioration 
repaired broken windows, plastered and repapered and painted 
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which could only be the result of abuse or negligent ‘use by the 
tenant, against whom no sanctions are provided for or enforced. 


Most of the arguments advanced in the appellants’ brief were 
not raised or any tender of proof made in the trial court and were 
not discussed, and to raise these matters for the first time here does 
create volene to the principles of matters not raised below should 
not be considered especially where they were not raised in the Court 
of General Sessions, see Miller v. Avirom, ___ U.S. App. D.C. ____ 
(1968). No tender was made in the trial below of any damages or 
claim for injuries or that the defense was an action in tort. The 
main thrust of the appellants’ argument is the appellee’s breach of 
its contract and Chesapeake & Potomac Telephone Co. v. Clay, 
supra, does not permit these damages. The principle in Clark v. 
Associated Retail Credit Men, 105 F.2d 899 (1959), was not presented 
for consideration before Judge Fickling or in the District of Colum- 
bia Court of Appeals and in addition, that case is peculiar due to it 
has no relationship to the facts here. Brown vy. Southall, supra, did 
not create any new contractual obligation but merely voided the 
contract founded upon violations not of a licensing requirement but 
a violation of Regulations. 


It is our contention that Section 2301 of the Housing Code, 
notwithstanding the appellants’ view, merely subjects the owner, 
licensee or landlord to the penalties but cannot, as above argued, 
have any effect upon or vitiate any existing contract. 


The appellants continually refer to the deficiencies and gross 
misconduct and the will refusal to comply with the Regulations but 
no evidence had been taken and no proof was produced as to 
whether the violations were caused by the tenants or whether the 
violations were of a minor nature and were substantially enlarged to 
create the premises dangerous, uninhabitable and untenable. 
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We respectfully urge that the Court refrain from doing anything 
of a nature which will create new remedies which will result in an 
avalanche of overreaching tenants seeking to reside rent free indefi- 
nitely and cause an avalanche if new litigation under conditions not 
explicit, clearer and unambiguously not endorsed by Congress who 
failed to designate all of these rights to bring about such a transition 
in the law and which Congress shall not relinquish its legislative 
powers to such a body as the Commissioners. 


Respectfully submitted, 


Herman Miller 


Attorney for Appellee 


RECEIVED 
MAY 21 1970 


CLERK OF THE wl THE UNITED STATES COURT OF APPEALS FOR - 


STATES COIRT OF APPE: 
ETHEL JAVINS 
Appellant 
Ve 
FIRST NATIONAL REALTY CORPORATION 
Appellee ; 


RUDOLPH SAUNDERS 
Appellant 
v. 
FIRST NATIONAL REALTY CORPORATION 
Appellee 


STANLEY GROSS 
Appellant 


FIRST NATIONAL REALTY CORPORATION 
' Appellee 


THE DISTRICT OF COLUMBIA CIRCUIT 


United States Court of Appeals. 


) for the Bistrict of Columbia Girouit 


) FILED MAY 25 4970 


No. 22, "Eaten Gecti : 


) 
) 
) No. 22,406 
) 
) 


) 
) 
) No. 22,409 
) 
) 


SUGGESTION FOR REHEARING EN BANG 


First National Realty Corporation, through its counsel, 
respectively suggests that because of the Courts admitted 
exceptional importance of this case compels reconsideration en 
banc and the merits of the opinion filed herein enphatically m 
makes such reconsideration en banc necessary. The decision made 
berein so drastically changes the law concerning the rental of 
real property, which has been in effect for so long, that presently 
the decision opens up such vast fields as to wake it one of the 
most landmark decisions had, probably in the last century, and 
many unanswered problems result and the public interest is so 
involved as to permit situations which will result in irreparable 
damage to the class of landlords may be involved. 

1. ‘The Court now has judicially legislated a drastic ananiee! 
in the law of real property. The Court has now judicially 
determined that the housing code of the District of Columbia, a 
set of regulations not legislatively adopted by a legislative 


body, but enacted by an administrative body which has no power 


_to pass legislation creating or restricting contracts. Title 1 - 
226, D. C. Code. Act of February 26%, 1892, Res. No. 4, par. 2, 

27 Stat. 394, whereby Congress gave the Commissioners authority 

to make and enforce all such reasonable and usual police regulations 
as they may deen necessary for the protection of lives, limbs, 
health, comfort and quiet of all persons and the protection of 

all property within the District of Columbia. It is regulation, - 
not legislation that is authorized. Coughlin v. District of 
Columbia (1905) 25 App. D. C. 251, the Commissioners cannot 

under the general authority given them by this Section make a 
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regulation which, in effect, would do what Congress has refused 
to do. See Baltimore & 0. R. Co. v. Fitzgerald (1910) 35 App. 

D. C. 116, wherein the Commissioners attempted to give B. & O. 
Railroad an exclusive right and exclusive right of way in a street. 
In District of Columbia y. Bailey, 18 S. Ct. 868, 171 U. S. 161, 
43 L. Ed. 118 (1898) declared that the Commissioners of the 
District to be merely administrative officers with ministerial 
powers only; that the legislative powers are vested in Congress 
acting pro hac vice, as the legislative body for the District 

and the above quoted Code Section did not delegate any right to 
the Commissioners to declare public policy and legislate regu- 


lations which made new contracts as a matter of law or declare 


existing contracts void. This right to législate by the Commissioners 


to the effect that there was no delegation made to it was 
recognized in United States ex rel Daly v. NeFarland, 28 App. 

-D. C. 552 (1907). There is abundant United States Supreme Court 
cases which support this contention which are cited in First 
National Realty's brief on page 5. Chief Judge Hood, in his 
opinion in Saunders v. First National Realty Corp., from which ~ 
case this appeal arose, 245.A. 2d 838. Aside from the question 
that the Congress did not delegate to the Commissioners the right 
to legislate new contracts or void existing ones, clearly demon- 
strates and points out the reason why the common law has not been 
changed and no implied covenant or warranty exists and more 
particularly a continuing implied warranty. Assuming that the 
regulations are statutes, his reference to Shaw v. Railroad, 101 


- 2. 


101 U. S. 557, 565, (1880) quoted with approval in Robert C. 

» Hurd & Co., v. Krawillan Machiney Corp. 359 U. S. 297, 304 - 05 
(1959) states clearly,: “No Statute is to be construed as altering 
the common law, farther than its words import. It is not to be 

~ construed as making any innovation on the common law which it. . 
does not fairly express." As the Chief Judge stated there is . 
nothing in the housing regulations expressly or necessarily 

~ implying that a contractual duty is imposed upon the landlord to 
comply with the regulations except for the punishment features 

E for even the suspension or revocation of a housing business 

- license, even assuming that the Commissioners had legislative 
authority. To his statement on page 5 of his opinion it can be 
added that if Congress intended Title 1 - 226, supra, and as he 

~ gtated even the Commissioners intended the regulations to impose 
a contractual duty on the landlord enforceable by tenants, such 
intention would be more clearly set forth forth and not left to 
conjecture. As Chief Judge Hood pointed out in his opinion in 

> Sawards v. Habib, DCCA (1967) 227, A2d. 388, that ‘these kinds of 


,  watters which makes a drastic change of the law as existed up to. 
that time are matters for legislation and as he stated Courts 
should not attempt to limit the right or fashion new form of a 
tenancy or principle of law and open up & Pandora's Box under 


which no guide lines are pointed out and thus create innumerable 


situations and that if the rights of the landlord are to be 


restricted and new rights created in favor of the tenant it should 
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be by legislation, spelling out the restrictions and the rights 


> with specific provisions as to the manner of enforcement. He 
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added that apparently Congress was aware of the changing conditions 


and in the 80% Congress there were extensive hearings dealing with 
housing and related problems, including anendment of the landlord 
and tenant law. However, none of these bills were reported out 

of the committee. As quoted in that case, "It is not for this 
Court to compete with Congress or attempt to replace it as the 
Nation's law-making body." Collins v. Hardyman, 341 U. S. 651, 
663 (1951) there is abundant of authority to the effect that the 
Court should not undertake legislation which is the function of 
Congress. the opinion in the present case under consideration 

bas now stated what the law should be, has supplied contractual 
provisions which previously did not exist. The function of the 
Court of Appeals is to say what the law is rather than what it 
should be. See Bogen v. Green, DCCA (1968) 239 A2a 154. ‘The 
Court merely determines what Congress enacted end 'it is the 
business of Congress, not the Court, to declare a policy. Local -- 
1976, U. Bro. of Carpenters and Joiners of America, A.F.L. v. 

N. L. B, 76 S. Ct. 1011, 357 U. S. 93, 2 L. Hd. 24 1186. The 
entire function which the Court has now attenptedits judicial 
legislation in the purest forn, setting up new contracts which’ 
previously did not exist and in addition attampting to set up 


= Assuming that the regulations are statutory in F.2.C. v. Simplicity . 
Pattern Co. 79 S. Ct. 1005, 360 U. S. 55, 3 L. Ed. 2a 1079, rehearing 
aen..80 S$: Ct. 41, 361 U. S. 855 4 L. Ed. 20 93 where it was held 
that the Supreme Court cannot supply what Congress has studiously 
(the Commissioners in this case) omitted from the Statute; 

District of Columbia Nat. Bank v. District of Columbia, 348 F2d 

808, 121 U. S. App. D. C. 198 (19653; U. S. v. Laughlin, 223 F. 

Supp. 623, motion den. 226 Supp. 112, (1963) to the effect that 

any remedial legislation to cope with difficulties caused by>.st 
enforcement: off niadsibyaciumunication statutes rests with Congress 
and the Courts do no have power to interfere. 


guide lines which are totally incomplete and never existed. 

The Court now has, by its decision, created new principles 
of law previously never existing. It has long been held as 
"Hornbook Law® that anything annexed to the realty becomes part 
of the realty becomes part of the realty. This principle now has. 
been demolished, we have now one principle for rural, agrarian 

_ society and a totally diffenent opposite principle for the modern 
apartment dweller. It is still nevertheless an interest in the 
land. In that chapter of the D. C. Code, 45-801, a provision of 
that section provides as follows: 


"Estates in land shall be estates of 
inheritance, estates for life, estates for 


Uaetetasces" (uaderscoring supsiiea)= 
suifterance." nderscoring supplie 
Of course whether the interest in the land be in a rural or 

urban location, leases concerning the same or monthly tenancies 
or estates at will or sufferance still control the relationship 
between the parties. Title 45-818 D. C. Code espresses an estate 
for years to be an estate for a determined period of time. Title 

” 45-820 expresses a definition of an estate by sufferance; Title 
45-821 defines an estate from month to month or quarter to quarter 
and Title 45-822 declares the meaning of an estate at will. However 
all of these, according to the Code, are estates in the land and 
in the modern conception contracts involving condominiums likewise 
become an estate in the land even though the apartment contracted 
for may be on the tenth floor of the building. Nevertheless we 
now have a distinction and where this distinction will lead to 
no one knows at the presat time and nothing to out view and way of 


“thinking is expressed in any of the citations in the opinion which 


deviates from the principle that these leases and estates are 
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interest in the land and the discussions had in the opinion seems 
to indicate the difference between "privity. of estate" and "privity 
- of contract," however the opinion now seems to do away with all of 
these kinds of an estate in urban living and converts the agree- 
ments involving the interest in the land by abolishing it and 
creating purely instruments of contract, exactly where the line 

is drawn between rural and urban dwellings creates another confused 
area and it is not clear how there can be a differentistion now 
considering relations between the landlords and tenants, he 
instruments only of contract, but on the other hand still remain 
real property for purposes of statutes, decisions on recordation, 
dissent, conveyancing and creditor's right, is this not most 
confusing? For one class of persons they remain real property and 
for another class the:;definition of real property is extinquished 
and merely become contracts. 

Courts analogy with respect to implied warranties. The 
relationship concerning the relationship between the vendor and 
purchaser regarding goods and services in connection with skill, 
warranty and honesty is protected by statute dealing with the ~- 
Federal Trade Commission and truth in lending and the opinion 
discusses this implied warranty on page 8, which, ‘in our opinion, 
has always been the law and the modern trend has not, in any way, 
changed these warranties and those which especially deal with 
wisrepresentations of fact. Even the opinion recognizes that these 
situations have been dealtlegislatively citing 28 D. C. Code (1967). 
This more than ever emphasizes that the questions involved now 
sbould be left to the legislature for legislation similarly to 
all the other kinds of situations dealing with those cases involving 


those cases involving, put not, limited thereto, of the National 
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Fabor Relations Board, the Interstate Commerce Act, the licensing 
of real estate brokers and the insurance brokers, the Longshoremans 
Act, Unemployment Compensation and many others of this type and 
character, but none of these types of conditions which also are 

the modern trend have been left to a wild speculation uncontrolled 
and with no guidelines assuming, put not admitted, that the dis- 
cussions involving implied warranty apply also to used commercial 
property and chattels where no express warranty has been made,. 

if the warranty bas complied with at the inception of the trans- 
action could it ever be said that by the flight to the moon that 
if, for instance, an automobile is sold and meets the implied 
warranty at the time of sale and possibly 80,000 miles later the 
transmission wears out, that the seller is obligated under a 
continuing implied warranty to replace the transmission? A 

similar situation in real property, if the property meets the 
implied warranty at the inception of the tenancy there is just 

as much valid argument to require the seller to replace the trans- 
mission as it is for the landlord to have to wake repairs caused 
by ordinary wear and tear. The product liability law is restricted 
to the manufacturers or the persons who have created the commodity 
and should know its' product, the analogy made on page 9 of the 
opinion dealing with sellers (builders) developers used in the 
example especially where the house is sold at the time of the 

sale the implied warranty, assuming that one exists in real 
property, has been complied with can it be said that fifteen years 
hence, when the gas burner or boiler wears out of old age that j 
there is a continuing warranty that the seller is obligated to 
replace it? The improper construction alluded to in this discussion 


by the Court only can apply to new housing constructed defectively 


or with defective materials at the inception of the sale, not 
fifteen years hence. It will be noted that the entire discussion 
is that dealing with new homes. Is there such an implied warranty 
where the sale is of homes, let us say, that are twenty-five or 
fifty years old? Unless there is an absolute warranty expressly 
made, how could the seller of such a house know of its condition 
in the sale of it which would apply to every real estate transaction? 
Apparently the decision is not too sure itséif in ‘that page 12 
is repetitious of the preceding pages on page 5 and 6. However, 
all of the discussions conerning the reasons why the old rule 
should be abolished still does not answer the principle that the 
Commissioners have no right to legislate contracts or declare 
existing contracts void or create new obligations of contract to 
which the parties did not agree which is the fundamental of this 
case. Namely, are the housing regulations as passed by the 
Commissioners a pertinent part of every contract regarding real 

| estate? On page 15 of the decision the Court states, "Moreover 
the tenant must réiy upon the skill and bona fides of his landlord 
at least as much as a car TE SECS rely upon the car manufacturer." 
But again this deals with cases where the landlord has built the 
property and should be responsible for the defects: in labor and 
material or a car manufacturer selling a car. But again a vast 
expanding liability is placed on the landlord which does not exist 
to the car manufacturer as quoted previously by the wear and tear 
of the personalty in which the car manufacturer is not obligated 
to replace due to ordinary wear and tear. In the modern age of 


automobiles a purchaser of an automobile has a right to expect 


that he will get reasonable use from his automobile for at least 


a period of five years but even in such a case if in four years 
Be} 


the transmission should wear out by ordinary wear and tear, there 
is no law or statute which requires the seller to replace the worn 
part. But now a greater imposition is made upon the tenant in an 
egually similar situation. In this modern age of installment 
purchsses, @ car buyer generally, in many instances, stretches his 
payments out for a period of three years and even in the third 
year it is not expected that the vendor of the car will replace 

@ worn transmission, but this is now expected of a landlord and 
the same payments are made in each case. The same bargaining 
power exists with respect to tenant's cpnsummer item as they do 
with respect to housing. As will be demonstrated later instead 

of improving the housing market by the restrictions now placed 
upon a landlord, he is discouraged from making repairs and there 
will exist in this jurisdiction shortly the same conditions which 
exit in New York City where there is at least thirty thousand 
apartments vacant due to their condition, which was brought about . 
by rent control in that location similar restrictive conditions 
regarding the obligations on the landlord and not imposed upon the 
tenant. Apparently the Court does not take into consideration 

the wide publicity caused by vandals and even equally tenants in 
abusing property, creating conditions not brought about by the 
landlord, nevertheless imposing a strict obligations for a landlord 


to repeatedly repair conditions in the property not caused by 


ordinary wear and tear. 

On page 17 the decision now creates a kind of a warranty 
namely a continuing implied warranty, which never existed before 
strictly and purely a legislative creation, There is presently 
under consideration by the City Council of a new set of legis- 
lative regulations which will impose greater burdens upon the 
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landlord, encouraging the tenants to withhold rent and create 
economical and harassing problems on the part of the landlord 
wany of which have been brought about by the tenants thenselves. 
We believe the Court is in error when on page 19 of the opinion 
it has stated that Whetzel v. Jess Fisher Management Com go22. 
108 U. S. App. D. CG. 385, 282 F.2d 943 (1960) created private. _ 
enforceable duties. That case, in our opinion, merely held 

that failure on part of the landlord to comply with the housing 
regulations was merely evidence of negligence and a continued 
occupancy by the tenant could be evidence of contributory Geese 
If the housing code is to be construed as contractual provisions 
existing in every housing contract, the Court has failed to give 
effect to Section 2301 which makes it illegal for, not only the 
landlord or the lessor to rent property in violation of the 
regulations but makes it unlawful for the tenant Boocounys No 
effect has apparently been given to this so-called contractual 
provision. We again very strenuously mee all of the discussion 
comerning the compliance with the housing regulations by the 
landlord are totally absent from the common law and create a new 
contractual obligation upon the landlord which the Commissioners 
had no right or authority to pass. In that such a provision must 
be left to the Congress, which legislates for the District of 
Columbia. Apparently the decision ignores completely the fact 

that analogy drawn to the Illinois Court in Schiro v. W. E. Gould 
& Co. 18 Ill. 24, 165 N. EB. 2a 290, but the fact that the housing 


\ 


body. Again the decision totally ignores that in the case cited 


code there was passed by a legislative body and not an oe 


of Pines v. Perssion, 14 Wis. 2d 590, 111 N. W. 2a 409, 412-413 
(1961) that the first word in the quotation is the legislature 
~10:- 


which is entirely different than an administrative body. 
Constitutional considerations: It has already been stated 
it is our position that constitutionally the Commissioners had 
no authaity to impose contractual obligations on any party. 
Secondly; the principle of implied warranty which has never 
heretofore existed and which is not even explicitly set forth 
in any act of Congress or even the housing code itself, has 
created a new contractual provision never heretofore in existence 
and which could only be imposed upon the parties by an act of 
Congrees and not by: the administrative Commissioners body. The 
legislative principle attempted to be enacted by this Court 
permitting the tenant to withhold rent creates a contractual 
obligation..upon the landlord to which he never agreed. All of 
the attempted guide lines as to the procedure now likewise is a 
legislative watter which is not complete in itself and every one 
of the considerations thereto ene totally foreign to the questions | 


as to whether the OPENS TORBOG nt rao mue aoe inherent in every 


landlord and tenant agreement. these BS“attemptea creative 


guide lines as to what should be done in the future which set up 
new procedures never heretofore in existance, create new contracts 
imposed upon the landlord and the tenant. It now creates in the 
Court or if it is a jury trial, that either the Court or the jury 
are now housing inspectors. Section 1301 of the housing code 
provides that if it is believed that there are violations the 
matter must be referred to the head of the housing division who, 
in his discretion, determines whether the violation exists and 
if so the written order must be given which must be served upon 
the landlord and he must be given a reasonable time to perform 
the work. Presently now, in any trial, the tenant may set up 
the alleged violation which is not determined at the discretion 
-ll- 


Of the head of the housing division, it is now aetermined as to 
whether it is a violation by the triers of the facts and if it is 
so found to be a violation the landlord is not given any time 
within which to make the corrections, whereas if he is served with 
the order from the housing division he is given a reasonable tine, 
there cannot be any explanation for this discrepancy. : This ee 
decision does not take into consideration the practical side which 
now can be raised namely, many. of these matters, as a practical 
item, left to the trier of the facts can be determined by sympathy, 
passion and prejudice and is left to the whim of the trier of the 
fact who is not experienced and does not come within that classifi- 
cation described by Judge Hood in his decision in lower court as 

to exact definition and guide lines to determine whether the 
violations exist. Inspector makes visual on-the-spot inspections 
for instance, there must be a line drawn between a very wide crack 
in the ceiling and a hair line crack because in all instances, even” 


in the most expensive properties, there always exists some kind of 


a plaster crack which cannot be avoided. This would apply to all 
PP i 


other items dealing with the question of violation. When these 


questions are submitted to the trier of the facts, without any 
visual inspection they are required to make a determination of the 
violation. It is our opinion that this was never intended by the 
Commissioners. If, as the housing code states, that the landlord 
is found by the triers of the fact to be in violation what consid- 
eration is given to the same code which is made part of the contract 
as to the time the landlord is given to make the repairs or does 
the violation exist immediately without notice or without any 
attempt to comply with the time element given to the landlord to 
make repairs? Further, the Court now has imposed restrictions on 
-12- 


the right to contract. Beside creation of a new remedy of 
specific performance the Court now has declared. The obligation 
is impaired when on page 21 of the dpinion the Court has now held 
that any private agreement to shift the duties would be illegal 
and unenforceable. This does not take into consideration any 
instances where & poor landlord, who has been saving -for his 
nest egg and old age and who is a salaried employee, just is : 
unable to make the repairsandin consideration of reduced rent 
enters into a contract with one better financially able to make 
repairs for such consideration and the tenant agrees to such a 
contract it is now illegal and unenforceable to allow the tenant 
as part of this contract to undertake these obligations. This 
discourages rather than encourages the repair of housing to help 
alleviate the so-called shortage. 

Why is such a contract uneriforceable? Is this not an attempt 
to judicially legislate, which Congress cannot do, that the 
parties cannot openly and voluntarily enter into an otherwise 


legal contract? Another consideration is that presently in this 


vast realm of housing it has also been held by Judge Tim Murphy 


in the case of William J. Davis, Inc., et al, appellants v.- 
Carrie Slade, which is now pending in the District of Columbia 
Court of Appeals, No. 5329, filed May 1g", 1970, that upon a 
declaration, the lease is invalid and unenforceable although the 
tenant has occupied the premises, & judgment for a return of all 
the rent which she has paid since the inception of the tenancy 
has been awarded to her. Is this not taking property without - 


just compensation. 


Other considerations: Among the other unsolved questions now 
presented by the opinion it is not clear concerning the expressions 
of this Court on pages 24 and 25, which the Court expressed that 
it was an excellent protective procedure to pay the money into 
the Registry of the Court. It is not understandable now why this — 
is excellent because up until the present time there has been & 
raging controversy as to whether such sums “could be legally 
required to be paid into the Registry pending the final deter- 
mination. Up to now:this Court has been most reluctant to allow 
such an order. But such an order does not take inte consideration 
the economic problems presented if the landlord is unable to carry 
the property because of his inability to collect the rent and is 
faced with a foreclosure there is no provision that the funds 

i~ can be used to pay the payments on the trust to avoid such a 
sale. In similar legislation in Baltimore City, Maryland, in 
similar problems permitted the Court in a proper case to order 
the money to be paid on trust payments to avoid the foreclosure. 
Does that apply here? If the rent is paid into the Registry of 
the Court in the footnote, page 24, the Court has stated that the 
escrowed money will, however, represent rent for the period between 
the time the landlord files the suit and the time the case comes 
to trial. Does the wording from the tine the landlord files the 


. 
tree tae fae eed ree 


suit wean that the rent that the rent that is claimed im the conm- 
plaint is to be ignored and the monthly rent is to be apportioned 
4f the suit is filed in:the middle of the month, does it mean 
from the beginning of the month, because ordinarily rent is not 


POF EON IS eee 


apportionable and additionally a very important question is pre- 
sented, what occurs if the tenant fails to abide by. the Courts 


cs Aastha 


. order, is it to be considered as those cases where interrogatories 


or a deposition is required which the other party fails to comply 
with and under the Rules the pleadings can be stricken and a 
judgment entered or does it mean something else? How would this 
be enforced? 

Another question presented is if the landlord is unable or. 
unwilling to repair the property does this permit the tenant. to 
remain in possession indefinitely? In footnote 64 on page 23, the 
Court stated that its holding, of course, affected only eviction 
for non-payment of rent and the landlord is free to seek eviction 
at the termination of the lease or any other legal ground. Does 
this mean that the landlord, if he desires not to make the repairs, 
can terminate the tenancy by giving the thirty days notice as has 
been express in Whetzel v. Jess Fisher Management Co., supra, and 
if so do the retaliatory principles apply in such a case and the 
tenant complained that since there are violations and notwithstanding 
the fact that the landlord desires to terminate the tenancy and | 


not repair the property that in view of the fact that complaints 


have been made to housing authorities that this creates a retaiia- 
tory feature and the landlord cannot obtain possession? Should 
this be so, then the tenant remains in possession of premises 
which the landlord is unwilling or is unwilling to make repairs 
and thereby the landlord can never recapture his property in which 
event, in“such case, and if the retaliatory principle is permitted 
the tenant has an estate in the land ad infinitun. 

On page 21, note 57, the Court states that the Code, "especially 
in the light of Congress' explicit direction for their enactment" 
is erroneous, it is already stated that the housing code stens 
from the authority of Title 1-226 adopted in 1892, supra, but 
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there is no explicit direction, at that time, that the District 


Commissioners adopt a housing code, the language is fairly simple 
and is all inconclusive situation and in our opinion made at a time 
when the thought of housing inspection and housing: code was most 
remote in the minds of the members of Congress. At that time 
the principal regulations were health regulations and sanitation 
and regulations dealing with vendors and licensing. ‘It is signi- 
ficant that it was not until 1955, a period of 62 years later, that 
a housing code was enacted. 

Apparently the. Courts have lost complete sight of principle 
penalty section of the housing code, the best and proper solution 
. which completely. would avoid all of the litigious situations now 
presented is avoided by stricter enforcement and imposition of the 
penalty provisions of the housing code. 

CONCLUSION 

In view of the drastic complete reversal of the law as 
heretofore existed and the admission of the Court that this case 
is of importance and by reason of the fact of the Great ton of 
new principles of law and repealing old laws and imposing involun- 
tary contracts upon parties to a contract and interferring with 
contracts already in existence and made at a time under the old 
common law, no contemplation by any of the parties that the housing 
code is now made an intergral part of every lease and contract and 
the many problems that now have arisen and presents themselves as 
well as unforeseen problems created every time a new case is 
decided, we most urgently suggest to the Court that the entire 
Court participate in this decision and clarify hany ofthe questions 
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INTEREST OF AMECUS 


The accompanying motion for leave to file a brief as Amicus 
Curiae describes the work of the National Housing Law Project and its 


interest in the issues before the Court in this case. 


ISSUE PRESENTED FOR REVIEW 


Where a landlord, required under his lease to furnish residential 
housing to a tenant, performs this obligation in a substantially illegal 
manner, in substantial violation of District of Columbia Housing Regulations 


which require "maintenance designed to make a premises . . . healthy and 
w 


safc," may he use the District of Columbia Courts to enforce the tenants’ 


obligation to pay rent under said lease? 


STATEMENT OF THE CASE 


In these three cases, consolidated for trial and appeal, 
Appellee sought to evict certain of its tenants, allegedly because those 


tenants were in default in payment of rent. The tenants acknowledged 


that they had not paid the rent claimed, but denicd that they were obligated 


to do so. 


When the case came on for trial, counsel for the tenants indicated 
that he was prepared to prove, among other things, that Appellee had allowed 


some 1,500 Housing Regulation violations to accumulate et Clifton Terrace, 


the apartment complex that housed these tenants. The court: rejected this 


offer of proof and entered judgment for Appellee. 


On appeal, the District of Columbia Court of Ippeals affirmed. 
The Court purported to distinguish its holding in Brown _v. 5 Southall Realty 
237 A.2d 834 (D.C.App. 1968), in which it held that if Newsies regulation 
violations exist when the lease is executed, the lease is Es illegal contract 
upon which the landlord cannot recover. In this case, however, the court 
held that since the tenants offered to prove violations during the term 
of the lease and not at the beginning of the lease, the lease contract 


was not illegal and therefore the landlord could recover. 


The tenants appeal from that decision. 


SUMMARY OF ARGUMENT 


The enforcement of municipal housing codes by ait agencies has 
clearly failed to remove the insidious effects of living in profoundly 
unhealthful and Say) hazardous slum tenement conditions. A tenant self- 
help rent withholding remedy is necessary to compel the landlords to 


correct violations and comply with the codes. 


LI 


Since Appellee has performed its obligations under the leases 


in a substantially illegal manner, it is against public policy to allow 


Appellee to use the Courts to recover on these leases. 


ARGUM 


I 


THE ERFORCEMENT OF MUNICIPAL HOUSING CODES BY CLTY AGENCIES 
BAS ree FAILED TO REMOVE THE INSIDIOUS EFFECTS OF LIVING 
. NHEALTHEUL AND SEVERELY HAZARDOUS SLUM TENE- 
A TENANT SELE-HELP RENT WITHHOLDING 
ah “ARY YO COMPEL THE LANDLORDS TO CORRECT 
VIOLATIONS AND COMPLY WLTH THE CODES. 


A. Introduction 


No commentator has found that governmental enforcement of muni- 
cipal housing codes, present in most major cities in the United States, 
provides effective means of maintaining standard housing. Whether the 
suggested remedy is criminal prosecution, order to vacate, receivership 
or any other code provision the result is the same, The slum tenant for 
the most part will still suffer the dangers of fissures in the walls and 


floors, the broken fixtures on the premises, the absence of sanitary 


conditions, and countless "minor" discomforts. 


B. The Poverty of Decent Housing: “The Breadth of the Problein 


In the preamble of the Housing and Urban Development Act of 
1968 [82 Stat 476], the Congress affirmed the national goal of a "decent 
home and a suitable living environment for every American family." Yet 


“the Congress finds that this goal has not been fully realized for many 


of the nation's lower income families [and] that this is a matter of 


grave national concern." 


The extent of this failure was emphasized by Robert C. Weaver, 


then Secretary of the Department of Housing and Urban Development. In 
1966, he reported, 5.8 million occupied dwelling units were classified as 
substandard, while "millions more were deteriorating and could become 
unsalvagable, if we are as foolish as to let this happen." ‘Hearings 


before the Subcommittee on Housing and Urban Affairs of the! Committee 


on Banking and Currency, United States Senate 5 (1968). 


The Kerner Commission reported that "There has been virtually 


no decline in the number of occupied dilapidated units in metropolitan 


areas, and surveys in New York City and Watts actually show an increase 
in the number of such units. ‘These statistics have led the Department 
of Housing and Urban Development to conclude that while the! trend in the 
country as a whole is toward less substandard housing, there are indi- 
vidual neighborhoods and areas within many cities where the housing 
situation continues to deteriorate." Report of the National Advisory 


Commission on Civil Disorders 467 (Bantam ed. 1968). 


In Washington, D. C. alone, there existed in 1960 3,870 


"dilapidated units" and 23,143 "deteriorating units." 


An additional 
16,909 housing units lacked some or all plumbing facilities. Schoshinski, 
Remedies of the Indigent Tenant: Proposal for Change, 54 Georgetown L. 
Rev. 519 (1966). The National Capital Planning Commission ,estimated 

that in 1966, 18,790 of the tenants in the District of Columbia occupied 
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dwelling units which were "deteriorating or dilapidated” or lacked some 


or all essential plumbing facilities. Retaliatory Evictions and the 


Reporting of Housing Code Violations in the District of Columbia, 36 Geo. 


Wash. L. Rev. 190 (1967). 


Planning, Commission reported that: 


Washington's housing shortage 
by doubling! and overcrowding » living in structurally sub- 
standard or other hazardous he ng; by sharing or doing with- 
out hot water, heat, lisht, or kitchen or bathzoom facilities; 


y 


by farming out their children where ever they can; by denying 
their children exist landlords and public officials; by 
paying rents which a righ compared to incomes so they must 
sacrifice other living necessities; and by living without 
dignity or privacy. Id. at 190 n. 4. 


Thong, 


h housing codes have been implemented in most major cities, 
the large quantity of substandard housing in these same cities magnifies 
the failure of code enforcement by government agencies. Municipalities 
simply have not been able to enforce the codes effectively. The tenant 
is left to suffer the humiliation of slum conditions. <A sclf-help rent 


the only assurance a tenant has of knowing that 


the landlord will be under rcal economic pressure to obey code provisions. 


C. Failure of the Codes to Provide Decent Housing: A General View 


Most housing codes are directed toward three aspects of habit- 
ability: Structural maintenance of the building, the provision and 
maintenance of minim household facilities, and the minimum living space 
for building occupants. Wool, Initiation of Receivership Pro- 
ceedings in Housing Code Enforcement, Urban Law Annual 157 (1968). 


Success has been obtained in correcting expensive structural deficiencies 


on a citywide basis and removing imminently dangerous conditions. Note, en- 


forcement of Municipal ising Codes, 78 Harv. L. Rev. 801, 860 (1965). 


But in securing repair of d lapidated buildings and in preventing 


the further deterioration of existing buildings, municipal enforcement 


of the codes has clearly not served with distinction, "as the figures 
on the quantity of substandard dwellings in the cities dengineeste.2 
Note, Rent Withholding and the Improvement of Substandard Housing, 
53 Calif.L Rev. 304, 316 (1965). "Nowhere has code enforcement been 
completely successful in preventing the development of slums or in 
preserving sound neighborhoods." 78 Harv.l.Rev. supra, 801. “[THlousing 
codes as they are presently enforced have done little to [maintain mini- 
mum living conditions, save structures on the brink of Dagon and reverse 

f 
the process of deterioration if begun] as evidenced by the very existence 
of slum clearance and rehabilitation programs." Castrataro, Housing 
Code Enforcement: A Century of Failure in New York City, 14 N.Y.L.F. 60 
(1968). "There is substantial evidence that when a neighborhood "changes.' 
the quality of municipal service suffers, t.e., less vigorous enforcement 
of the housing codes and the health regulations." Sternlieb, The Tenement 
Landlord, XVI, (Pub. by the Urban Studies Center, Rutgers U., New Brunswick, 
N.J. 1966). "The enforcement of housing codes...through inspection, post- 
ing of violations, administrative devices, and, ultimately, legal remedies 
and sanctions, has failed in recent years to halt or reverse urban blight." 


Gribetz and Grad, Housing Code Enforcement: Sanctions end Remedies, 


66 Colum.L.Rev. 1254, 1255-56 (1966). 


D. Development of the Codes 


The Tenement House Act for New York City (N.Y. Sess. Laws 1901 


Ch. 334) enacted in 1901, is generally considered the harbinger of modern 
code enforcement. Gribetz and Grad supra, 1259. Prior to then, the major 


concern had been the protection of the city from fire and building 
collapse. Regulations to protect the tenant were limited to preventing 


and arresting the spread of comaunicable disease. Id. at 1259-60. 


In the early 3950's, only 56 housing codes were enacted in the 
country. The Housing Act of 1954 changed that. [68 Stat. 623, 
as amended, 42 U.S.C. §1451 (c)J. For a municipality to obtain urban 


renewal loans, capital grant assistance, public housing aid and FRA 
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mortgage insurance it had to produce a workable program to eliminate and 


prevent the development or spread of slums and urban blight." The adop- 


tion of local housing codes and preparation of plans for their enforce- 


ment were required. More than 1000 communities have enacted housing 


codes since 1954. Gribetz and Grad supra, 1260 n. 19. 


Today, code enforcement is an immeasurably more complex task 
than it was in the past. There simply is a great deal more 

to cover: the population has risen, cities have become larger, 
and the number of high-rise multiple dwellings has increased. 
In addition, inadequate replacement of the housing inventory 
over many years--depression years and post-war shortage years-— 
has left standing badly designed, ill-lighted, ill-ventilated, 
and ill-equipped old law tenements, built prior to 1901, which 
constitute a substantial part of our housing supply. Even the 
good housing has aged and been neglected; it presents problems 
of repair and maintenance that would not exist if the average 
age of our housing inventory were lower." Gribetz and Grad 
supra, 1267-68. 


E. Misapplication of Code Enforcement 

The conceptual framework underpinning the housing codes is re- 
sponsible for much of their inability to provide efficient remedies for 
curing tenant housing. Though they make provision for administrative 


and judicial machinery as the means of advancing repairs, the mmicipality 


alone wakes the crucial decisions. Frank P. Grad, author of a report pre- 


pared for the consideration of the National Commission on Urban Problems, 
indicates that thovgh tenants may be given some protection by the codes, 
they are generally not given any rights to enforce them. Grad, Legal 


Remedies for Housing Code Violations, Report No. 14, 112 (1968). 


As practical matter--except for the few jurisdictions 

that have expressly recognized certain tenants' actions 

by statute--the tenants can seek the benefit of the repair 
and maintenance provisions of housing codes only by making 
a complaint to the code enforcement agency and relying on 
that agency's efforts to seck compliance. If the agency 
is unsuccessful, or if the agency, because of lack of man- 
power, lack of energy, or just plain official indifference, 
pigeonholes the complaint, the tenant in most jurisdictions 
had, and still has, no further remedy. [Grad. supra, 113]. 


| 
Harris Weinstein, Chairman of the Housing Committee of the 
Washington Planning and Housing Association testified before the Senate 


Subcommittee on the District of Columbia on the "unequal treatment of 


landlords and tenants" in the Washington, D. C. area. 


[The Housing Regulations] and the underlying statutory 
authorization were plainly intended to benefit tenants 
residing in the building, as well as the public as a 

whole. Yet, neither the tenant nor the public has the 
means of enforcing these regulations....If a tenant fails 

to fulfill the obligation imposed upon him by the: housing 
regulations, he may be subjected to the ultimate remedy-— 
eviction. Yet, the tenant has no remedy of any nature 
against the landlord who defaults in his obligation to 
maintain a decent, safe, and sanitary building. [State- . 
ment of Harris Weinstein, Hearings before the Subcommittec 
on Business and Commerce of the Committee on the District of 
Columbia, United States Senate, 89th Congress, Second Session, 
on Housing in the District of Columbia 61] (1966)]. 


The denial of a private remedy to the tenant to enforce the code 
is compounded by the unavailability of other housing. Slum tenants have 


no place to move, except to probably even more wretched slum conditions. 


See §IT supra. Public housing is almost never available. See §VII infra. 
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The clear repercussions of such factors are evidenced throughout 


the country. The Kerner Comission Report indicated that less than rigorous 


enforcement of these codes has led to 


Thousands of landlords in disadvantaged neighborhoods openly 
violat[ing] ‘building codes with impunity, thereby providing 


a constant demonstration of flagrant discrimination by legal 


authorities....[I]n most cities, few building code violations 
are ever corrected, even when tenants complain directly to 
mun icipal building departments....[The] open violation of 
codes [acts] as a constant source of distress to low- 

income tenants and creates serious hazards to health and 
safety in disadvantaged neighborhoods. [Report of the 
National Advisory Commission on Civil Disorders, supra, 472]. 


Enforcement Procedures 


Plainly, the conditions which prevail in the slum communities 
make it evident that housing codes can never be fully and effectively 
enforced by city agencies. Nevertheless, to appreciate the dimensions of 
this fact, a review of the specific code provisions shovld be undertaken. 
Most of the remedies discussed will be common to all housing codes. 

One or two may be pative to only a few jurisdictions, notably Chicago 

and New York City. But an examination of these provisions, as well, will 
help in obtaining a completed understanding of the problem. Underpinning 
the study will be the proposition that the remedies provided are all, as 
presently enforced, defective. Regardless of the remedy, the slum tenant 


can usually not expect to be living at the standard envisioned by the code. 
1. Tenant Coi 


Essential to effective enforcement of the codes are tenant 


complaints. The tenant is certainly the person most likely to notice the 
violation and, of course, the most concerned about remedying it. Though 
inspection by housing department personnel is available, it cannot sub- 


stitute for, but can only supplement, tenant action. See F(2) infra. 


Yet in most jurisdictions, a tenant is hesitant to. make com 
plaints. For a vindictive landlord will often move to evict him. Since 
slum tenancies are usually month-to-month, in 30 days a tenant will be 
compelled to search for new lodging. Wald, Law and Poverty 1965, Report 
to the National Conference on Law and Poverty, Washington, D. Cc. 15 (1965). 
The extreme shortage of available units, the subtle racial discrimination, 
and the likelihood of having to pay higher rents militate against a 


tenant's initiating a complaint. (Sce E supra.) 


Washington, D. C. has protected the tenant who makes a complaint 
from retaliatory eviction, where the tenant can overcome the very difficult 


problem of proving the retaliatory motive. Edwards v. Habib, 397 F2d 687 


(D.C. Cir. 1968). But in most jurisdictions, the tenant still remains 


at the mercy of the landlord. 


Moreover, low-income tenants are often unaware of ‘or do not avail 
themselves of enforcement services. 78 Harv. L. Rev. supra, 807. And 
when they do they frequently find it difficult to locate the agency which 
processes their complaint. "[I]t may take a tenant Beveraivicetephone 
calls to get effective action, and each department might proceed independ- 


ently to inspect and prosecute the violator within its jurisdiction." 


Id. at 809. 


Jn Washington, D.C., if the tenant files a complaint and the 


Department of Licenses and Inspections says the complaint is justified, 
the landlord has various eppellate procedures available to him to protest. 
Yet thougl 2 landlord may receive immediate notice of the complaint, the 
tenant has no direct, easy way of discovering what action, if any, was 
taken. Nor does he have standing to appeal the determination in any way. 
Reinstein, Hearings before Senate Committee of the District of Columbia, 


supre 61-62. 


Delays in processing complaints, staff inefficiency, and inadequate 
minimum penalties make the reporting of municipal housing code violations 
of benefit to few tenants. Note, Leases and the Illegal Contract Theory 
in Judicial. Reinforccnent of the Housing Code. 56 Georgetown L. Rev. 920, 
923 (1968). 


2. Inspections 


I£ inspection is "the most important element of code enforcement" 
Castretaro, 14 N.Y.L.F., supra, 63, the inefficaciousness of housing 
codes becomes immediately apparent. Whether the inspection is complaint- 


initiated or not, the result is the same. 


Tenant~initiated inspection focuses only on the alleged violation. 


The inspector will usually ignore “other obvious inadequacies." Wald, 


supra 15. A piecemeal program naturally results. Moreover, because many 


tenants do not report violations, a process of random enforcement is fos- 
tered. This in turn reduces the landlord's incentive to comply voluntarily. 


78 Harv. L. Rev., supra 807. 


The agencies which usually carry out the inspection program 


substantially understaffed. They are unable to thoroughly perform e 


programs and respond to tenant complaints as well. Id. at 804. The 
overlapping of numerous enforcement agencies compounds the problem. A 
general confusion abounds. Duplication of inspections and abdication of 
responsibility by all agencies involved must inevitably eos. 53 Calif. 


L. Rev., supra, 317. 


The inspectors themselves are, necessarily, subjective in their 
work. "Studies show that different inspectors list different violations 
for the same building and accord the same violations cousins deans of 
seriousness. Moreover, after viewing a dilapidated building, an inspector 
may be less rigorous with a neighboring structure in better condition; 
and, in extremely bad areas, because of the apparent futility of trying 
to improve conditions, inspectors may not write violations at all." 78 


Harv. L. Rev., supra, 812. 

Finally, the United States Supreme Court has restricted the access 
of inspectors into private dwellings. C 
523 (1967). If a tenant refuses him admittance, the inspector must now 
obtain a search warrant, Though a judicially sound decision in protect— 
ing the tenant's rights to privacy and to be free of unreasonable search 


and seizure, nevertheless, it may make the undertaking of some inspection 


programs more difficult. 


3. Administrative Hearings 


After the inspection, the landlord will be notified of the vio- 


lations recorded. Most municipalities provide a "grace period" within 


which the landlord can make repairs. Wald, supra 15. If no action is 


he will be called before an administrative hearing. 
The proceeding may either be formel or informal. The hearing precedes 
criminal prosecution and is intended to "gently persuade" the landlord to 
comply. The tribunal normally has no power to impose binding penalties. 


It can, therefore, casily lend itself to abuse. 


[ZJt may be used to lengthen the time span between the noting 

of 2a violation and the ultimate disposition of the case.... 

{Rlach step'of an administrative hearing merely serves to set 
another deadline after which more conclusive action is to be 
taken, rather than proceeding directly to the imposition of 
binding ctions....The fact that even after such long protracted 
administrative proceedings, a magistrate may still afford the 
owner a final opportunity for compliance before imposing sentence 
is known to recaleitrant defendants who will rely on the admin- 
istrative process for delay. [Grad, supra, 18]. 


In Washington, D. C., an assistant corporation counsel holds 
complian s. Although this provides the potential prosecutor 
with maximua knowledge of the case, it has resulted in a substantial back- 
log at the hearing stage. The number of prosecutions have been severely 
limited. The effectiveness of the enforcement process has been similarly 
reduced. During fiscal 1964, the stant corporation counsel held 
3,389 conpliance hearings and tried only 95 cases before the court. 

78 Harv. L. Rev., sup:2, 817. The "grace periods" and "extensions" in the 
District can postpone repairs up to one and a half years. The "friendly 
collaboration and gentle persuasion" at the compliance hearings may pro- 
duce another three months extension. Wald, supra, 15. Finally, it 

is cheaper to pay the fine than to make the reapirs. Jbid. 


D. Vacate Order 


A municipality may order the tenants to vacate a building and 


enjoin further use until the violations are corrected. Though inherently 


the most effective remedy, Gribetz and Grad, supra, 1275, it depends 
Supra 

upon the existence of an adequate vacancy ratio, particularly in low rent 

housing. Since the housing shortage in most major cities is acute, the 


repercussions on the tenant when this remedy is employed are severe. 


The slum tenant "is simply cast out and, more often than not, will be 
forced to accept conditions the same as, if not worse than, those from 


which he has been evicted." Levi, Focal Leverage Points in Problems 


Relating to Real Property, 66 Colum. L. Rev. 275 (1966). [E]ven an 


inadequate dwelling is better than no dwelling at all." Grad, supra, 57. 
Thus, in New York City only 36 buildings were vacated as unfit in 1963. 


Gribetz, New York City's Receivership Law, 21 Journal of Housing 297 (1964). 


4. Licensing 


Licensing of multiple dwellings has met with some success. 
Some municipalities require an annual license which will not be issued 


if violations are uncovered. Washington, D. C. follows this procedure 


with some degree of success. 78 Harv. L. Rev., supra, 837, 838. 


However, the effectiveness of the program is limited to cities 
with relatively few multiple dwellings. The heavy workload and periodic 
inspections require larger staffs than most cities can or will provide. 


Id. at 838, 


The Grad Legal Remedies report describes ieicenstngtas a remedy 
of doubtful value. Grad, supra, 19. For the ultimate threat of license 
revocation is not practicable. "The very cities in which licensure for 
multiple dwellings has been used are cities with considerable housing 
shortages....[TJhe entire advantage of operating through the ‘threat of 


license revocation is [therefore] lost, and a violation of the terms of 


the license, or the very absence of the license, is likely to become merely 


another item in the list of a particular building's violations." Ibid. 


Criminal Sanctions 


orincipal code enforcement weapon is criminal secution. 
pal z i t i Ss cx 2], prosecution 
Fines are the generally issued sanctions; the confinement penalty is rarely 


invoked. 


The Criminal Prosecution's Preparation 


Housing code egencies are hardly ever authorized to bring the 
prosecution. Rather, the case is transferred to the municipal law office, 


this usually being the corporation counsel's office. The city prosecutors 


have little experience or knowledge of housing matters and regard housing 


cases es minor, troublesome, and wmexciting. Grad, supra, 25. The 
discontinuity of the enforcement procedure results in delay and duplication 


of effort, for the Jaw officer must familiarize himself with the matter 


from the beginning 


We 


More often, it results in superficial attention to the case 
itself, with little more preparation for court than a skimming 
of the file before the case is called. Usually, too, it results 
in almost exclusive reliance on the inspector as the sole 
witness, and possibly, on departmental records to establish 

the facts. It is unusual, in criminal housing prosecutions, to 
find a case in which sufficient care was given to the case.... 
[Grad, supra, 26]. 


In New York City, unnecessary delays are common in prosecuting 
the landlord. Castrataro 14 N.Y.L.F., supra, 71-2. Adjournments are- 
apparently casily obtained, Gribetz and Grad, supra, 1277 n. 103, with 


the prosecution never moving for swift judicial termination. "The real 


problem is with the prosecutors of these violations who fail to impress 


upon the court the serious nature and extent of these violations." 


Castrataro, supra, 69. 


b. The Sanction 


"The mistaken emphasis of criminal penalties in code enforce- 


ment is on the punishment of the guilty owner, rather than on the repair 


of the problem building...." 


Grad, supra, 29, The system encourages the 
postponement of repairs. An owner who makes repairs at the very last 


moment, i.e., just before sentencing, will not be treated significantly 


more harshly than the landlord who does not avail himself of the legal 


delays. Ibid. Moreover, since the cost of making the repairs usually 
exceeds the fine imposed, the payment of the penalty is merely considered 


part of the expense of doing business. Ibid. 


[Nleither the tenants nor the municipality can have a sense 

of accomplishment when owners are convicted and sentenced 

to pay a fine if the condition of the dwellings themselves 
remains unchanged. Routine criminal prosecution for housing 
violations have never worked very well to correct hard-core 
slum conditions. Now they have become totally irrelevant 
since the demand is increasingly for remedies that will more 
assuredly lead to the improvement of conditions in’ substandard 
housing. [Gribetz and Grad, supra 1280-1281}. 
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Qwners of slum property in Washington, D. C. stretch to its 


greatest length the periods permissible to complete necessary repatr 
work. Then when the extensions and appeals are exhausted, the property is 


transfered to the name of a partner, employee, or friend. The enforcement 


process then grinds to a halt and the district officials must start 
again from the very beginning against the new owner. Letter to Senator 


Tydings from Gerry Levenberg, President, Washington Planning and Housing 


Association, Hearings before Senate Comnittee on the District of Colunbia, 


the fines levied upon a landlord large. Many judges 
to housing code prosecutions. 78 Harv. L. Rev., supra, 
822. They cannot conceive of the landlord as iminal" equal to those 


accused of crimes infra). 


And even where the judge is sympathetic, other factors will 
discount the imposition of a large fine. The prosecuting attorney may not 
accurately describe the extent of the landlord's criminal action. Rules 
of evidence may prosecribe the use of past history of the building and the 
priox convictions of the defendant, or the extent of the defendant's sub- 
standard property holdings. 78 Harv. L. Rev., supra 822. Moreover, a 
sympathetic judge will sometimes impose a low fine to reduce the chances 
of an appeal to an unsympathetic higher court. Id. at 823, Finally, if 
the defendant is represented by counsel, he is much more likely to 


receive a relatively light penalty. Id. at 819. 


The inadequacy of the fines imposed is astounding. In New 
York City, fines per case (not per violation; prosecutions involve several 
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separate counts of violations) declined steadily from 1960 to 1965. The 


fines per case were: $26.67(Cribetz and Grad, supra, 1267} $23.00, $21.92, 


$16.86, $13.73 ]Mocdler, a Program for Housing Maintenance and Emergency 
Repair, 42 St. John L. Rev. 165, 172 (1967)). In 1966 the fines aver- 


aged $15.00, Castrataro, supra, 69. Calculated per violation, the average 


fine was said to be about fifty cents ($.50). Gribetz and Grad, supra, 


1278; Castrataro, supra, 69. Yet New York's Multiple Dwelling Law §304(1) 


(Supp. 1968-69) calls for a maximum fine of $500.00 and/or 30 days imprison- 


ment for first offenders. 
d. Confinement 


Jail sentences are provided for in most jurisdictions. Yet 
rarely is a term, even for a few days, ever imposed. If the sanction 
serves any purpose at all, it is to coerce payment of fines. 78 Harv. L. 
Rev., supre, 825. 


When a jail sentence was given to a landlord in Washington, D. 
in 1967, the Washington Post reported it as the first confinement of a 
landlord in memory. "Landlord is Given Jail Term," The Washington Post, 


Nov. 8, 1967, P. Al. 


In New York City in 1963, only 36 defendants were sentenced to 
jail for housing violations though 14,786 were convicted. Grier and 
Grad, supra, 1277, n.102. In 1964, 17,724 cases were processed; only cight 
landlords were confined. "The most effective measure," viz: confinement 
with exccution suspended pending correction of the violations, was issued 


to seven other defendants. Moedler, 42 St. John L. Rev., supra, 172. 


"Tt is fair to say that jail sentences pose no real threat to 


the overvhelming mass of housing violators." Grad, su 


e. The Judictary 


Housing cases are normally tricd as part of the potpourri of 
monicipal oxdinance violations. a few jurisdictions, special housing 
courts have been established. But usually only one day, or a part of a 
day, per weck is set aside for the disposition of housing cases. Yo 
procedure is developed for the same judge or judges to regularly hear 
the cases Consequently, no judge devclops expertise in this field and 
the matter is not treated significantly apart from the gencral mass of 
ordinance violations which are of lesser importance in the maintaining of 


social and health standards. Grad, supra, 25. 
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Courts usuolly apply different standards to the processing of 


housing violations cases when compared to the "routine" criminal case. 


Many envisage their prime role as that of a compliance board, rather than 


as the agency charged with assessing guilt or innocence and imposing penal- 
ties. Levi, 66 Colum. L. Rev., supra, 279. They are unwilling to recog- 
nize housing violations as true "crimes". Gribetz.and Grad, supra, 1279. 
The well dressed man before them is certainly not the equal of a "common 
criminal". Moreover, because they are often unsympathetic to the tenants, 
courts will excuse a landlord's naglect and even believe that the tenants 


themselves have caused or contributed to the violations. 53 Calif. L. 


Rev., supra, 319. 


Most courts will, therefore, postpone or continue many cases 
until the defendant has repaired the violations. Continuances in Chicago 
were found in 85% of the cases, with an average of 2-1/2 continuances 


per case. In multi-violation cases, the number was even greater. 78 


Harv. L. Rev., supra, 819. 


The fine is then cither suspended or imposed after compliance. 
Id. at 824. If the inspection report is favorable, the ape Ah probably 
impose a light fine~--even where violations have been outstending for many 
months. Gribetz and Grad, supra, 1278. Violators are thus encouraged 
to drag their feet, fully assured that fines will not be Bcbesenetaaey 
greater after the frequent delays. Ibid. The fact that actual harm may 
have becn caused to the tenant, that his health and comfort have been 
disrupted for months or possibly for years, does not seen to impress the 


court into meting out more severe sentences. Grad, supra, 24. 


The landlord-tenant court in Washington, D. C. is often used 


as a collection agency for the landlord. Many of the 100,000 cases filed 


annually represent repetitive litigation brought with respect to a single 
landlord-tenant relationship in successive months. The Washington 
Planning and Housing Association reports that many landlords ‘of low- 
income property file suit immediately upon the slightest delinquency 

in rent payment. "This approach is virtually unique to low-income 
housing. Landlords of high and middle-income properties seldom bring suit 
with this alacrity. Rather, many such landlords give BEpropaiace periods 
of grace and written notice of delinquency before suing." In many in- 
stances, the rent is paid and the suit abated shortly after being filed. 
Weinstein, Hearings before Senate Committee on the District of Columbia, 


supra, 67. 


£. Receiverships 


Only a few years ago, recicverships were seen as the most pro- 
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mising, renedy in code enforcement. Moedler, supra, 2973 Gribetz and 
Grad, supre, 1273. Yet the program has not nearly been as successful as its 
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proponents had hoped. 


Under the receivership program, a trustee or receiver is appointed 
by the court ¢o manage and rehabilitate a seriously deteriorated building. 
Until the necessary repairs are made and the cost of repair is recovered, 


the receiver remains in full. control. The receiver may be a private party 


as in Chicago, Ill. Ann. Stat. Ch. 24 §11-31-2 (Smith-Hurd, Supp. 1969); 


or a government ag as the Department of Real Estate in New York, N.Y. 
Mult. Dwell. Law. §300 (McKinucy's, Supp. 1968-9). In 1968, six states 
had instituted receivership programs: Connecticut, Illinois, Indiana, 


Massachusetts, New Jersey and New York. Wool, Urban Law Annual, supra, 


The economic difficulties which a landlord of a seriously 
deteriorated building faces remain prominent when the property is placed 
in receivership. Property must be brought into compliance with the code 
and maintained at a level which provides for rents low-income tenants 
can afford. VYenants’ Rights: Legal Tools for Better Housing; Report on 


a National Conference on Legal Rights of Tenants 13 (1967). 


The costs can be enormous. In Chicago, few receivers were 
found who would invest the required funds. 78 Harv. L. Rev., supra, 828. 
Repairs are even more expensive when undertaken by the Department of Real 
Estate in New York City. Furthermore, the Department only has power to 
correct the code violations and cannot make repairs to return a building 


to a profitable condition. Id. at 829. If the rents were raised to 


absorb the costs, many tenants would seemingly be displaced. And finally, 
the widespread use of receiverships with prior liens could possibly dis- 
courage mortgage lending, making less realistic any study of the economies 
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of private rehabilitation. Ibid. 


Delays are also common. It is not unusual for months to pass 


between the commencement of proceedings and the completion of repairs. 
Receivership is, consequently, not appropriate in emergencies or when 


repairs are not of major proportions. Moedler, supra, 172. 


In 1967, Mayor Lindsay of New York, realizing the spiraling 
costs and its doubtful long range effectiveness, scrapped the reccivership 
program. In its place, he suggested, that the ownership of renovated 
slum housing be assumed by nonprofit corporations composed of local 
residents, possibly even tenants. The city expended an average of more than 
$100,000 on the 118 buildings it placed into receivership. But seldom 
was it able to make the premises habitable. "[I]n many puildings you can't 
even see where the money has been spent," one official observed. Only 
eight of the 118 landlords could afford to reclaim their building. The 
city was left with $3.2 million in unpaid repair bills. Moreover, it still 
had ‘to undertake the management of those buildings it couldn't sell. 


"Receivership Idea in Slums Dropped," N.Y. Times, Jan. 14, 1967 p. 33, col. 8. 
7. Rent Withholding by Welfare Agencies 


A number of welfare agencies provide for the withholding of the 
recipient's rent to the landlord when the building contains violations 


which are dangerous, hazardous, or detrimental to life or health. 


See e.g. New York's "Spicge] Law," N.Y. Welfare Law §143(b). (icKinney's, 1966). 


A landlord will undoubtedly be discouraged from renting to welfare 
persons if he knows the agency may later withhold the rent. 78 Harv. 
L. Rev., supra, 843. But this striking example of discrimination would 
be removed Jf all tenants were permitted to exercise the rent withholding 


power. 


Interestingly, Gribetz found that the effectiveness of this 


program had been “impaired by judicial interpretation which merely defers 


the landlord's receipt of rent until the violations have been removed 
rather than authorizing the permanent withholding of rent for the period 
during which the violations existed." Gribetz, 21 Journal of Housing, 
supra, 298. Thus the defects in this remedy are not that it has gone 


too far, but rather that the rent-withholding right hes not been extended 


far cnough. 


The concept underlying the welfare rent-withholding remedy is 
sound. The problem lies in the limitations imposed upon it. As long as 
the initiative remains with the welfare department alone, it will only be 
partly effective. A paternalistic government can never give the slum 
tenant the dignity he needs most. Only self-help penalties will provide 
thet. And until they are provided, half-way measures will yield only half- 
way results. See Flitton,Rent Withholding: Public and Private 2 Harv. 


Civ. Rts.--Civ. Lib. L. Rev. 179, 182 (1966). 


8. Other Remedies 


There are some other code enforcement provisions available which 


are basically of secondary importance. A brief sketch of these will follow, 


along with a comment on their effectiveness. 


1. Repair Programs 
Most housing codes empower the city to make repairs when 
the landlord has failed to act. The owner is then charged with the cost 


and a lien is placed on the building. 


Repair programs, however, have not been undertaken with any 
frequency. Municipalities lack the administrative machinery and pro- 
eedures either for making repairs on their own or for letting out contracts 
for such repairs. Grad, supra, 68. Agency repair funds are small or 
non-existent. The money collected does not replenish the fund. The city's 
liens ere often secondary, and where substantial repairs are undertaken 


even a prior lien would be of questionable value. 78 Harv. L. Rev., 


supra, 835. Moreover, agencies fee] that repair programs involve them 


too deeply in real estate management. Ibid. 


2. Civil Penalties 

A city may sue for civil penalties as well as bring criminal 
prosccution. The procedure is the same as that followed by a private per- 
son in the collection of a debt. Suits for civil penalties are not 
presently being undertaken. "[MJunicipal attorneys find it easier to 
bring routine criminal prosecutions that involve very little paper work, 
rather than to become involved in detailed civil pleadings." Grad supra, 
35. Furthermore, the penalties presently authorized are not adequately 
varied so as to reflect the length of time a violation has been in exis- 


tence. Ibid. 


Demolition is of limited vitality. It dislocates occupants, 
even further ueezing the tight low income housing, market. Vacant lots 


will become casual dumps, erceting, a scricus bliehting influence. 78 
rs . o Le 


Harv. L. Rev., supra 823. It is apparent that demolition is a last resort 


and will only be implemented when there is absolutely no reasonable chance 


of repaix. Grad, 


G. Public 


Though public housing is not a code enforcement provision, it 
is of concern in an overall assessment of the avenues open to the tenant. 
Clearly, if low rent public housing were made available to every slum 
tenant, the problem of the ineffectiveness of code enforcement would be 
largely removed. Tenants would simply move out of the tenements and into 


new government provided units. 


But the shortage of public housing has been so acute that 
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far [it has beea] limited to a privileged few."" Wald, supra , 19; 
Pp gz Supra 


also 53 Calif. L. Rev. supra, 309. 


Moreover, many eligible people would prefer to remain in the 
slums even if the opportunity of public housing were provided. The insti- 
tutional stigma which attaches to the projects, the excessive regimentation 


of the tenants, and the feared deprivation of privacy all account for 


this preference. 53 Calif. L. Rev., supra, 309-10. 


Often, when urban renewal programs have been undertaken, the 


result is tragic. Judge J. Skelly Wright of this Court observed that 
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when slums are cleared in redevelopment projects, the poor tenants are 


frequently the victims. 


Instead of ‘replacing the slums with low cost public housing 
which the poor can afford, the projects often lead to the 
construction of luxury-apartment buildings for the benefit of 
the affluent. Even worse, the slums may not be replaced 

with housing units at all; the sites may be used for highways, 
parking lots or office buildings, again for the benefit of 
affluent suburban commuters. As a consequence, there is likely 
to result a substantial rent hike in the remaining slums as low- 
income housing is bulldozed away. [Wright, J. Skelly, "The 
Courts Have Failed the Poor," New York Times Magazine, March 9, 
1969, p. 110]. 


Walter Washington, the mayor of the District of Columbia, 
appeared before the Senate Subcommittee Hearings on Housing in the 
District when he was Executive Director of the National Capital Housing 
Authority. He reported that in 1966 there was a waiting list of 6000 


families, with instances of eight in a family living in a single room. 


! 
Citing the Washington Community Renewal Plan, he noted that 
about 250,000 pexsons could not afford sound, uncrowded rental housing 


on the Washington market. The Plan also indicated that the District could 


not provide decent housing for 50,000 of these low income families. 


In 1966, thirty-seven percent of the city's residents were eligible 
for and/or needed public assistance in housing. Only 5.8% were receiving 
it. Statement of Walter Washington, hearings before the Senate Committee 


on the District of Columbia, supra, 86-87. 


A self-help: rent withholding remedy will provide a means of 
quickly obtaining the right to clean, safe and sanitary dwellings as 


defined by the housing codes. 


Yhe landlord tenant relationship is grounded on an economic 
footing. Landlords invest in real property, slum or otherwise, to 
increase their inc Whether he is in the business of buying and 
selling real estate, or is merely the owner of one building, the land- 


lord's purpose is the same: the addition of income. 


But slum properties are not for making profits. They are 
not even for producing a steady rate of return. They are for living. 


And if the tenements are unsanitary, unhealthful, and dangerous, the 


primary responsibility of the city is not to safeguard the landlord's 


income, but to guarantee to the tenants their right under the codes to 


decent housing 


oe 


Adequate enforcement of municipal housing codes would pro- 
tect the tenant from living in humiliating conditions. But since 1954, 
when the Federal Housing Act precipitated the adoption of codes in most 
major cities, the cities’ inadequate enforcement procedures have become 
patently evident. And though the conditions are often never repaired, 
the tenant has no opportunity to leave and move into better housing. 


(See VII supra). 


A tenant self- help rent withholding remedy is, therefore, needed. 


The tenants. can here be effective where the city failed. For unlike the 


code remedies, a private rent withholding remedy will economically hurt 


the landlord imnediately. 


The landlord will not be able to engage in protracted dealings 
with the city agencies to circumvent or at least block "temporarily" 
(up to one and one half years in the District of Columbia, Wald, supra, 
15) imposition of any sanction. He will not be greeted by 2 Yermertiic 
agency where "friendly collaboration and gentle persuasion 1 een 
him. Ibid. He will not be granted continuances ad infinitum (and ad 
nauseum to the helpless tenant). And he will not be fined b nominal 


amount after repeatedly obtaining extended delays. 
The landlord will be required to act in the present to provide 


. 


the services required of him by the housing codes. If he doesn't, his 


only purpose for owning the building is removed. 


The landloxrd-tenant relation has always been one-sided. The 


housing codes were designed to remedy the inequality. The city agencics 


have not, however, succeeded in buttressing the tenant's position. 


The conclusion is plain. Code enforcement by government 
agencies cannot possibly cure the humiliating housing aon over- 
taking us today. Government enforcement is paternalistic. It denics 
tenant incentive. Unless self-help measures are permitted, the tenant 
will continue to suffer the insidious effects of living in profoundly 
unhealthful and severely hazardous slum tenement conditions.’ He will 
have no vision of a better life until he is given the opporttmity to 


provide it himself. 


! : TS OBLIGATIONS UNDER ‘THE LEASES IN 
A SU ALLY ITLLEGA s 2 IT IS AGAINST PUBLIC POLIC 
ALLOW APPELLEE TO Hs $b] 1D S TO RECOVER ON THESE LEASES, 


in this case, the District of Columbia Court of 
Appeals 
the Housing Regulations impose upon the landlord a contractual duty to 


maintain the premises in compliance with the regulations." (Opinion of 
} t § 


Colunbia Court of Appeals, at page 4) After discussing 


xe, the Court decided it in the negative, and affirmed the 


decision in favor of Appellec. 


Anicus Curiae would like to point out to this court that 
was wholly unnecessary for the District of Columbia Court of Appeals to 
decide that questi Regardless of which way that issue should be 
resolved, recovery by Appellee is barred by the Jong-recognized principle 
that public policy forbids use of the courts by one who secks recovery 
based upon his performance in an illegal manner, even though the contract 
} 


was- legal and did not necessarily contenplate performance -in an illegal 


manner. 


Professor Williston, in Williston on Contracts (Rev. Ed., 1938) 
Section 1761, explains this doctrine: 


The illegality of the plaintiff's conduct is the vital 
test, not only as shown by the character of the contract 
itself, but by his acts in performing it. It is true 
that not every illegal act in performing a contract will 
vitiate recovery; thus, if a carpenter in building a legal 


fence commits a trespass, this will not preclude 

recovery for the fence. But if the performance actually 
rendered by the plaintiff is something in itself for- 
bidden by law, the fact that the bargain was in such 
general terms as to cover cither the illegal performance 
or a lawful performance, and that both parties originally 
had no intention to have the performance unlawful, will 
surcly not justify recovery on the bargain if the illegality 
is serious or more than an incidental part of the perfor- 
mance. . . . It would be a novel public policy which 
would deny recovery against a wrongdoing principal where 
both parties originally had an evil intent, and would 
allow recovery against an innocent principal when the 
plaintiff is equally guilty in both cases. Not the 
illegality of the contract, but the illegality of the 
plaintiff's conduct either in entering into or: in 
performing the contract is the true ground for denying 
recovery. 


Although few courts seem to have faced this issue,, those that 


have done so have applied Williston's analysis. (Some early cases contain 


. : . . ! 
language which appears contrary to Williston, but in most of these "the 


illegality was either collateral to the performance or not seriously 
immoral, or the decision of the rule was dictum.". Comment, Party's Unlawful 


Acts in Performance Meld to Bar His Recovery Under a Lawful (Contract, 


61 Colum. L. Rev. 119, 121 (1961). See also Comment, Illegal Performance 


of a Legal Contract, 41 Marquette L. Rev. 34, 44 (1957).) 


‘he New York Court of Appeals applied this doctrine in McConnell 
Corp., 7 N.Y. 2d 465, 166 N.E. 2d 494, 199 N.Y.S. 
2d 483 (1960). The parties had agreed that if the plaintiff succecded 


in negotiating a contract with a motion picture producer that would give 


defendant distribution rights to certain films, defendant would pay plain- 


tiff ten thousand dollars ($10,000.00) plus commissions based upon a 


percentage of the gross receipts. Plaintiff negotiated the distribution 


rights and defendant paid him the $10,000.00. Defendant later refused to 


issons, contending that plaintiff procured the distribution 


by bribing « representetive of the producer. 


Jn reversing 2 judement for the plaintiff, the Court of Appeals 


held as follows: 


Consistent with public morality and settled public 
policy, we hold that a party will be denied recovery 
even on a contract valid on its face, if it appears 
that he has resorted to gravely immoral and illegal 
its performance. [166 N.E. 


i 


The Supreme Judicial Court of Massachusetts applied this 


principle in Tocei_v. Lembo, 325 Mass.707, 92 N.E.2d 254 (1950). Plaintiff 


contracted to erect a house for defendant, but failed to secure a required 
authorization from the Veterans' Fmergency Housing Program before bhegin- 
ning construction, The Court affirmed a lower court holding that the 


plaintiff could not recover the balance alleged to be due on the contract. 


The Court held that the contract itself was not illegal, as it 
did not necessarily contemplate the violation of the governmental regulation. 
Nevertheless, plaintiff could not recover. 
Clearly the acts of the plaintiff were in violation 
of public policy. . . . The courts will not lend 


their aid to relieve parties from the results of 
their own illegal adventures. [92 N.E.2d at 256] 


Similarly, in Hawes Electric - Angell, 332 Mass.190, 124 
N.E.2d 257 (1955), plaintiff furnished and installed an oi] burner for 


defendant without obtaining a permit pursuant to local fire regulations. 


Citing the above quoted section of Williston on Contracts, the Court held 


that plaintiff could not recover because of his violation of the fire 


regulations in performing the contract. 


This principle was also recognized in Virginia in Old Dominion 


Transportation Co. v. Na on, 146 Va. 594, 131 $.E. 850 (1926). Defendant, 


a transportation company, hired plaintiff to procure a lease on a pier from 
the City of New York. When plaintiff sued on the contract for his fees, 


defendant was denied a proper opportunity to prove that plaintiff had used 


unethical influences to procure the lease. 


In reversing a judgment for the plaintiff, the Court relied on 
Williston and stated that: 
It is clear that one cannot come into court and say, 
"I have done an evil thing for you; pay me fig Pa 5 5 oY 
...» - It is'the illegality of plaintiff's conduct, 
not the nature of the transaction’ that prevents a 
recovery. [131 S.E. at 854-855} 
See also Mansfield v. Hyde, 112 Cal.App.2d 133, 245 P.2d 577 (1952); 


American Tank and Installation Company v. Rudolph Wurlitzer Company, 254 


I11.App. 514 (1929); Restatement of Contracts, Sections 512, 580; 61 Colum. 


Illegal Conduct Directly Connected to Performance Renders Otherwise Valid 


Contract Unenforceable, 46 Vir. L. Rev. 1601 (1960). 


The facts of the case at bar clearly call for an application of 
this doctrine. While Appellants were unable to prove that the leases were 


illegal because of housing code violations in existence at (the inception 


of the leases, they did offer to prove approximately 1500 violations which 


Appellce's obligations 
P} & 


ish dwelling units to Appellants. This they 


a clearly illegal manner. ‘Thus, while the leascs 


WEEC i} um: 1] \ippellee's performance of its obligations 


under the Jeascs was contrary to law, and therefore public policy requires 


thet the doors of the courts be closed to it. 


The question which nep “Om i is what constitutes a 
" violation sufficient to justify invoking this doctrine. 
In the opinion of the District of Columbia Court of Appeals in this case, 
at page 5, the Court was concerned with a similar issue, stating that the 
for differentiating between 
consequential and incor juential violations." The Court apparently over- 
looked the fact that it had already resolved this issue in Brow _ Southall 
L.2d 834, (D.C.App. 1968), wherein it held that substantial 
housing code violations which exist at the beginning of a lease make the 
lease an illegal contract that the landlord may not recover rent upon. 
The standard used by the Court to define when violations were sufficiently 
substantial to characterize a lease as illegal was Sections 2304 and 250] 


of the District of Columbia Housing Regulations. On page 836, the Court 


stated as follows: 


Section 2304 of the District of Columbia Housing Regulations 
reads as follows: 


No persons shall. rent or offer to rent any habitation, 
or the furnishings thereof, unless such habitation 
and its furnishings are in a clean, safe and sanitary 


condition, in repair, and free from rodents or vermin. 


Section 2501 of these sane regulations states: 


Every premiscs accomodating one or more habitations 
shall be maintained and kept in repair so as to 
provide decent living accomodations for the occupants. 
This part of the Code contemplates more than mere 

ic repairs and maintenance to kecp out the elements; 
its purpose is to include repairs and maintenance 
designed to make a premise or neighborhood healthy 
and safe, 


It appears that the violations known by the Appelliee 

to be existing on the leasehold at the time of the 
signing of the lease agreement were of a nature to 
make the ‘habitation’ unsafe and unsanitary. Neither 
had the premises been maintained or repaired to the 
degree contemplated by the regulations, i.e., ‘designed 
to make the premises, . . healthy and safe." 


Admittedly, this standard is not precise, but it seems to 


conform with Williston's standard that the illegality be "serious or more 


than an incidental part of the performance." (Williston on Contracts, 


supra, Section 1761.) 


The New York Court of Appeals properly handled this problem in 


McCommel.l_v. Commonwealth Pictures Corporation, supra, at page 497: 


It is argued that a reversal here means that the doing 
of any small illegality in the performance of ‘an 
otherwise lawful contract will deprive the doer of 

all rights, with the result that the other party 

will get a windfall and there will be great injustice. 
Our ruling does not go as far as that. It is not 
every minor wrongdoing in the course of contract per- 
formance that will insulate the other party from 
liability for work done or goods furnished. Yhere 
must be at least a direct connection between the 
illegal transaction and the obligation sued upon. 
Connection is a matter of degree. Some illegalities 
are merely incidental to the contract sucd on. ... 
We cannot now, any more than in our past decisions, 
announce what will be the results of al] the Kinds 

of corruption, minor and major, essential and peripheral. 


labelling the conduct 
th sas gross corruption 


plaintiff 


ise, even though the standard is not precise, 


the Appellants’ proof would have put Appellee's performance 
Pi P } PI 


ure of the Housing Regulation 


at this pofnt, the number of them (1500) indicates 


4 


that the premises ha been maintained or repaired to the degree con- 


templated by the Regulations, i.e., "designed to make a premises ... 


healthy and safe." This question need not be decided on this appeal, of 
course, for a reversal would require the trial court to receive the proferred 
evidence and decide whether the quantity and quality the violations 


were sufficient to violate the standard adopted in Brow Southall, supr 
i OWE ucnes-» Supr 
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LUSTON 


For the above reasons, the NATIONAL HOUSING LAW PROJECT, as 


Amicus Curiae, respectfully requests that this Court reverse the judgment 


in favor of Appellee and instruct the trial court in this action to receive 


the evidence offered by Appellants. 


Respectfully submitted, 


of the Californ 


Attorneys for the NATIONAL HOUSING LAW 
PROJECT, Amicus Curiae 


